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WE have been somewhat remiss in delaying 
so long an acknowledgment of the receiptof the 
thirteenth annual report of the New York State 
bar association, which came to us some weeks 
ago. The report compiled by its able secre- 
tary, Mr, L. B. Procter, contains substantial 
evidence of the prosperity of that association 
and the zeal and enthusiasm of its members. 
It contains the act of incorporation with the 
constitution of the association and the rules 
and regulations of its executive committee ; a 
full report of the proceedings of the annual 
meeting held last January, including the note- 
worthy address of Robert G. Ingersoll on 
‘‘Crime Against Criminals,’’ and the speeches 
at the banquet that followed at the Delavan; 
the post-graduate prize essay of Mr. E. D. 
Hawkins, on the Rights of Minority Stockhold- 
ers; the learned papers submitted on Liabili- 
ties Between Relatives for Services, Support, 
etc., by N. C. Moak; on the Relief of Our 
Courts, by J. N. Fiero, and on A Century of 
American Law, by J. F. Dillon; an alphabet- 
ical list of members, and much other matter 
of interest to the legal fraternity. We are 
surprised to see the statement that of the 11, 
000 lawyers in practice in New York State, 
only 534 are active members of the associa- 
tion. 





Tue latest development in connection with 
the Sugar Trust is that the enterprise is to be 
reorganized under acorporate form, and under 
the laws of the State of New York. The 
trustees of the sugar refineries company, com- 
monly known as the Sugar Trust, have taken 
steps to secure the dissolution of the trust, 
their own release from liability under the trust 
agreement, the liquidation of the assets in 
their hands, and the reorganization of the con- 
cern in the form of a regular corporation. 
The first three items of the programme are to 
be effected by means of asuit which has been 
instituted in the New York Supreme Court, in 
which the present trustees of the Sugar Trust 
are plaintiffs, while the defendants are the 
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various corporations and refineries constitut- 
ing the trust property, coupled with several 
large holders of trust certificates, and with 
leave for any or all the holders of certificates 
to become defendants and thereby parties to 
the action. The proposition for a reorganiza- 
tion of the concern—that is to say, the terms 
on which the holders of the outstanding cer- 
tificates can convert them into the shares of 
the corporation, which it is proposed to erect 
in the place of the trust, are made the subject 
of separate communication from the trustees 
to the certificate holders. As the trustees 
themselves are said to own or control a consid- 
erable majority of the outstanding certificates, 
it is probable that unless some further unex- 
pected legal obstacles should intervene the 
transformation in the character of the organ- 
ization will be readily and successfully effected. 
That something of this kind would have to be 
done has been evident since the decision of 
the court of appeals was announced, by which 
the utterly illegal character of the trust or- 
ganization was established. In fact, the main 
cause of delay on the part of the managers in 
retracing their steps has been due to questions 
as to the expediency and legality of the means 
to be adopted to secure that end. It seems 
that dissatisfied certificate holders were pre- 
pared to institute independent legal action 
similar in nature to that which the trustees 
have now inaugurated, and that this was ef- 
fectual in causing the managers to take more 
prompt action than they might otherwise have 
done. 





Meantime the courts of California are still 
grappling with its local trust. The late de- 
cision of Havemeyer v. Superior Court of San 
Francisco, by the supreme court, involves 
many interesting questions on the subject of 
the powers of the courts in the appointment 
of receivers, and of the scope of the writ of 
prohibition. It will be remembered that, as 
in New York, the courts of California ren- 
dered a judgment of fine and forfeiture against 
the Sugar Trust, upon the ground of illegality, 
and proceeded to appoint a receiver for its 
property. The latter attempted to take pos- 
session, but those holding it claimed to have 
purchased the property, and to have received 
a conveyance thereof some days theretofore, 
since which time they asserted that they had 
been in full and complete possession, as ab- 
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solute owners in their own exclusive right; 
and the legal proceeding herein adverted to 
was an application by the pretended purchasers 
for a writof prohibition commanding the lower 
court and its receiver to desist from further 
proceedings in the matter. As will be ob- 
served the case involved no question whatever 
as to the validity, correctness, or propriety of 
the judgment of fine and forfeiture pronounced 
against the trust in the acticninstituted by the 
attorney-general. For all the purposes of this 
case, that judgmentis assumed to be absolutely 
just and valid, though suspended by the ap- 
peal. But conceding the perfect validity of 
that judgment, the question remained whether 
the superior court had any jurisdiction to make 
the order appointing the receiver, and direct- 
ing him to take specific property from the pos- 
session of the petitioners, who were not parties 
to the action, and were claiming said property 
in their own right. Subordinate to this main 
question are a variety of others, as, for in- 
stance, whether prohibition is the proper 
remedy when the court has exceeded its juris- 
diction in appointing a receiver ; whether, con- 
ceding it to be the proper remedy in such case, 
the petitioners have complied with the neces- 
sary conditions of its issuance; whether the 
court should not, in the exercise of its discre- 
tion, refuse its aid to these petitioners, even 
if they have proceeded correctly in the mat- 
ter of practice, and this not only because they 
have other plain, speedy and adequate rem- 
edies, in the ordinary course of law, but prin- 
cipally because they are participes criminis 
with the corporation in the misconduct for 
which its charter has been forfeited. It is 
sufficient to state that the court decided in 
favor of the petitioners and issued the writ of 
prohibition as asked, and in so doing, laid 
down the following principles as applicable to 
writs of prohibition : 

1. A sale in good faith, of part of the corporation’s 
property to petitioners, who were among its stock- 
holders, pending the proceeding to vacate its charter, 
was valid; and as purchasers they can sustain an ap- 
plication for a writ of prohibition to restrain the court 
and the receiver from interfering with their possession 
of such property. 

2. An objection that the evidence in the quo war- 
ranto proceeding showed the sale to be a sham was 
not well taken, since the petitioners were not parties 
thereto in character as purchasers, and no issue was 
or could have been made as to the good faith of the 

le. 

x The fact that the petitoners, in their character of 
stockholders, contested the appointment of the re- 
ceiver for the corporation’s property, cannot be con- 





strued as a voluntary submission to the jurisdiction 
of the court in their character of purchasers, so as to 
estop them from questioning the validity of the ap- 
pointment otherwise than by appeal. 

4. The possession of the receiver is the possession of 
the court, and a writ of prohibition to the court, by 
its indirect action through the court upon the re- 
ceiver, will stay his hand from further proceedings. 

5. A writ of prohibition to a court which, in excess 
of its jurisdiction, has appointed a receiver, will not 
only stay further proceedings under the receivership, 
but will restore the property to its owners, even 
though the receiver has gained complete possession. 

6. A writ of prohibition will not lie when there is 
a plain, speedy, and adequate remedy at law; but the 
right of petitioners to move in the appointing court 
for the withdrawal of the receiver affords no such 
remedy, since, in case the motion were denied, irre- 
parable injury might be caused by the delay. 

7. Nor is such remedy afforded by the right of pe- 
titioners to apply to the appointing court for leave to 
sue the receiver in ejectment after he had gained pos- 
session of the property. 

8. Where the receiver was ordered to close down a 
great sugar-refinery, and sell its stock, machinery and 
utensils, the right to appeal from the order of appoint- 
ment affords no such remedy; especially when the ap- 
pointing court has already decided that an appeal 
would not stay proceeding under the receivership. 

9. Generally a writ of prohibition will not issue to 
restrain an inferior court from committing an act in 
excess of its jurisdiction, unless objection to the juris- 
diction was made in such court; but since the cppli- 
cants, as purchasers of the refinery, were not parties 
to the guo warranto proceeding, and no specific prop- 
erty was mentioned in the application fora receiver, 
they had no opportunity to object, as purchasers of 
the refinery, until the receiver actually attempted to 
take possession. 

10. The fact that they were parties as stockholders, 
and as such objected to the jurisdiction to appoint a 
receiver for the property of the corporation only, can- 
not be construed as a waiver of their right to object 
as purchasers of the refinery, since they could not 
know that it was to be made subject to the receiver- 
ship. 

11. The objection that a writ of prohibition will not 
lie to try a question of title is not applicable to this 
case, since the act of the court in taking the property 
from the possession of strangers, without giving them 
a hearing on the question of title, deprived them of 
property without due process of law. Possession 
should be restored irrespective of the actual state of 
the title. 

12. Where a party in interest makes out a case for 
a writ of prohibition, it issues as a matter of right, 
and the court has no discretion to withhold it upon 
the ground that the applicants are members of the 
sugar trust monoply, and enemies of the public weal. 








NOTES OF RECENT DECISIONS. 


AssociaTION—CLuB—ExPuLsion—By-Laws. 
—The case of Commonwealth v. Union 
League, 19 Atl. Rep. 1030, decided by the 
Supreme Court of Pennsylvania, is of inter- 
est on the subject of the right of an asso- 
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ciated club to expel its members. There 
the by-laws of a club gave the directors 
‘*power to suspend members,’’ and, in case 
of no ‘‘appeal from the sentence of suspen- 
sion,’’ the offender was to ‘‘cease to be a 
member,’’ and if, on appeal, the majority 
voted to sustain the sentence of the board, it 
was to ‘‘stand as the final judgment’’ of the 
club, ‘‘and the appellant thereupon forfeit all 
the rights and privileges of membership. It 
was held that the suspension by the board 
was practically expulsion, and that the sen- 
tence of the club was not an enlargement of 
the judgment.’ Where the charter of a club 
incorporated for patriotic and social pur- 
poses gives the power to expel members, 
‘‘the causes which justify their expulsion, and 
the manner of effecting the same,’’ to be reg- 
ulated by the by-laws which the corporation 
is empowered to make, a by-law is valid 
which gives the board of directors the power 
to expel a member ‘‘for acts or conduct 
which they may deem disorderly or injurious 
to the interests or hostile to the objects of’’ 
the club, with right of appeal to a meeting of 
the club. Such by-law does not conflict with 
the constitution of the State or United States, 
nor is it illegal, in that it does not specify the 
acts which will be deemed disorderly. Clark, 
J., after discussing the question as to the 
power of the club under its by-laws to expel 
the relator from membership, says: 


It is contended, however, that this provision of the 
charter, and of the by-laws, is illegal and void, inas- 
much as the personal franchise and property rights of 
each individual member is sabject to the action of a 
majority. Wecannot see, nor has it been suggested, 
how this section of the charter can be said to be in 
conflict with the constitution of the State, or of the 
United States; and, ifit is not, it is more difficult to 
see how that may be said to be unlawful which the 
law-making power of the State has expressly declared 
to be lawful. The relator, at the time of his admission 
to the league, was bound to know the provisions of 
the charter, and will be held to have assented to its 
provisions, and to the frame of government which was 
lawfully set upin accordance therewith. By the terms 
of his admission, the relator voluntarily submitted 
himself in all matters pertaining to the government of 
the league to the action of the board, and of the ma- 
jority; and he could not thereby have been deprived 
of any constitutional or legal right, for the tribunal 
was practically one of his own selection. In the cases 
of Butchers’ Association, 35 Pa. St. 151, and 38 Pa. St. 
299, and Beneficial Association, 38 Pa. St. 299, applica- 
tions for charters under the act of 1833 were refused 
by this court, for the reason that the provisions of 
their proposed charters gave entirely indefinite power 
over its members, and, as this was supposed to be in- 
compatible with the spirit of our institutions, the 
charters were refused; but if they had been granted 





no one can doubt that the powers conferred, if exer- 
cised in a reasonable manner, and not arbitrarily or 
capriciously, would have been sustained. Here, how- 
ever, we have a legislative charter accepted and acted 
upon. The powers of the corporation have vested, 
and it only remains for us to inquire whether these 
powers have been exercisedin a proper and legal 
manner. 


The case bears a closer analogy to Society v. Com., 52 
Pa. St. 125, where the corporation held a charter under 
act of 1791, in which the general power of expulsion 
was conferred, with the right to enact by-Jaws, and to 
alter, amend, and repeal the same. The objects of the 
society were, in case of sickness of a member, to visit 
and to console him, and to give him advice and assist- 
ance; in case of death, to bury him, free of charge; 
and to assist the families of deceased members, accord- 
ing to the circumstances and available means of the 
society. The relator Meyer was convicted of “feign- 
ing bimself sick without being so,” and of “drawing 
relief after his recovery,’’ which were offenses declared 
by the by-laws. It was held that the society had a 
clear right, under the charter, to pass sentence of ex- 
pulsion for violation of the by-laws, and, by reason of 
the nature of the offense, a like power at the common 
law. Speaking of the force and effect of the charter, 
Mr. Justice Agnew says: ‘‘Having the force and effect 
of law, by the provisions of the act allowing the incor- 
poration, it * * * is no longer a subject of judicial in- 
quiry as to the fitness of its objects, conditions, and 
articles.” In Franklin Beneficial Assn. v. Com., 10 Pa. 
St. 357, the society was organized under the act of 1791 
for mutual assistance in sickness, etc.; and, in order 
to provide against extraordinary perils, a by-law pro- 
hibited members from enlisting as soldiers in the army, 
and, notwithstanding the general and manifest impol- 
icy of such a provision, it was said that in a proper 
case it might be sustained. Such an objection, the 
court said, would go to the legal existence of the asso- 
ciation. If the articles were against the public policy, 
it belonged to the court, in the first instance, to with- 
hold the certificate. And as the legislature, by a direct 
statute, constituting the charter of the Union League, 
has expressly given to the members themselves the 
right, through their by-laws, to regulate the causes of 
expulsion, and the manner of effecting the same, we 
cannot see why the right thus conferred may not be 
exercised. The wisdom or policy of the provision 
having been determined by the legislature, itis not 
now the subject of judicial inquiry. * * * 


We have made no reference to the English cases 
cited at the argument. The English clubs are not in- 
corporated. They are formed under written articles 
of agreement, and the rules of law applicable thereto 
are somewhat different; for there the members are 
held upon the footing of a personal contract; whereas, 
in the case of a corporation, as we have already said, 
the courts will see that the powers con- 
ferred, and especially the power of expulsion, are 
not exercised in an oppressive or arbitrary manner, 
but in good faith, and upon reasonable cause. We 
have confined our citations to our own cases, which, 
however, do not differ in any material respect from 
the cases elsewhere. One case has been brought to . 
our attention (Pitcher v. Board, 20 Ill. App. 319) 
which appears to bear a very close analogy to the 
present. The board of trade was a body corporate, 
created by special act of the legislature. It owned a 
large amount of property. Its object was the promo- 
tion of trade, and the admission fee was $10,000. The 
corporation was authorized to establish such rules, 
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regulations, and by-laws for the management of their 
business, and the mode in which it shall be transacted, 
as they might think proper, and had “‘the right to admit 
or expel such persons as they may see fit in manner to 
be prescribed by the rules, regulations, and by-laws 
thereof.” Pitcher was admitted as a member, and paid 
the price of admission, but was afterwards charged 
with “fraudulent conduct in a business transaction,” 
an offense declared bythe by-laws. He was tried 
before the board of directors under the by-laws, and, 
the charge being sustained, he was expelled. Ona 
mandamus, it was held that, as the charter conferred 
a general power of expulsion to be exercised as pre- 
scribed by the rules, regulations, and by-laws, that 
power was such as could be delegated tothe board of 
directors. “It seems to us ,”? says Judge McAllister, 
who delivered the opinion, ‘‘from a consideration of all 
the provisions of the act, that its framers intended to 
leave the whole subject-matter of the expulsion of 
members to be regulated, both as to method and trib- 
unal, by rules and by-laws of the body, not inconsis- 
tent with the principles of natural justice or the laws 
of the land. In pursuance of that power, the by-laws 
set out in our statement of the case, were adopted, by 
which appellant on admission formally agreed to be 
bound. We are of opinion that such by-laws were au- 
thorized by the act, are not inconsistent with any prin- 
ciple of natural justice, or the laws of the land, and are 
valid; that the trial, conviction, and expulsion of appel- 
lant were bya tribunal, not only authorized by appel- 
lee’s charter, but by reason of appellant agreeing to be 
bound by said by-laws.” The case cited presents 
many points of similarity to the present case. The 
corporation, in both cases, owns property of large 
value. Members were admitted on payment of a 
money consideration. The power of expulsion was in 
both instances conferred by charter and was delegated 
under the by-laws to the board of directors not only as 
to the causes but as to the manner of its exercise; and 
in neither case was the particular act or thing charged 
specifically set forth as an offense in the by-laws but 
was, on the trial, so adjudged by the board of directors. 


PARENT AND Cui1tp—Support oF CHILp— 
EmAncipaTion.—The duty of a father to sup- 
port his child is well illustrated by the case of 
Rowell v. Town of Vershire, 19 Atl. Rep. 
990, decided by the Supreme Court of Ver- 
mont. There it was held that it is the legal 
duty of a father, if able, to support his 
unemancipated daughter, and an agreement 
by the town, through its overseer, to pay him 
therefor, is a mere nudum pactum, and void. 


Ross, J., says: 

This is an action of assumpsit, in which the plaintiff 
seeks to recover for supporting his daughter Lomyra A, 
on an alleged contract with the overseer of the poor of 
the defendant. The daughter was 23 years old when 
the suit was brought, and presumably over 18 years 
old when the claimed contract was made. It is stated in 
the exceptions that it appeared that this daughter had, 
from a child, been of weak mind, and incapable of ex- 
ercising any choice or intention in regard to the place 
of her residence, had always lived with the plaintiff as 
a part of his family, ang during all said time was suf- 
fering from such mental disability and infirmity as ren- 
dered it necessary that she should remain witb, and 





under the care, protection, and control of, her parents, 
and had never been emancipated.” On this state of 
facts, she was incapable of gaining any settlement in 
her own right. Ryegate v. Wardsboro, 30 Vt. 746. 
She would take the settlement of her father, though 
acquired after she reached the age of majority. Hard- 
wick v. Pawlet, 36 Vt. 320; Topsham v. Chelsea, 60 Vt. 
219, 138 Atl. Rep. 861. ‘‘Upon the ground of human- 
ity,’’ as said in the case first cited, she remained a part 
of the plaintiff’s family after she reached the age of 
majority as much as she did before, and the same pol- 
icy which prohibits the separation of the father from 
his unemancipated children for the purposes of sup- 
port prohibited the separation of this daughter from 
the plaintiff for such purpose. Anorder of removal 
upon the plaintiff, with his family and effects, would 
be operative to remove the daughter with him. Land- 
grove v. Plymouth, 52 Vt. 503. While, ex necessitate, 
she remained a member of the family of the plaintiff, 
he was bound, if of sufficient ability, to support her. 
When any member of the legally constituted family 
is in need of support, and the legal head of the family, 
on whom the duty to support the family legally 
rests, is unable, pecuniarily, to furnish it, the legal 
head of the family becomes a pauper, and the whole 
family take their status from him, and the aid fur- 
nished to the needy member is legally furnished to 
him, because on him rests the legal duty of furnishing 
the support, not only of himself, but of any member 
of the family, Newbury v. Brunswick, 2 Vt. 151; Gil- 
manton v. Sanbornton, 56 N. H. 336; Croydon v. Sul- 
livan Co., 47 N. H.179. In this last case may be found 
cited a large number of cases from other New England 
States supporting this doctrine, and applying it to the 
ease of support furnished to an unemancipated child 
who had passed the years of majority. Hence, the 
charge of the court was correct when it instructed the 
jury that the aid furnished by the defendant for the 
support of this unfortunate daughter was furnished 
to the plaintfiff, and that in legal significance the plaint- 
iff was the pauper aided, because it was his duty, if — 
of sufficient pecuniary ability, to support the daugh- 
ter. The support of her furnished by the town was in 
relief of his legal duty, and so in relief of him. 


Until the court thus charged, in substance, the case 
on both side had been tried upon the question whether 
the overseer of the poor ofthe defendant had con- 
tracted with the plaintiffto pay him for supporting 
this daughter for more time than it had paid him. It 
had proceeded upon the basis that the plaintiff was 
under no legal duty, even if of sufficient ability, as 
between bim and the town, to support the daughter, 
and that he, in this respect, stood related to the town 
like any other person under no legal duty to furnish 
the support. As soon as the learned judge had closed 
his charge, the counsel! of the defendant requested the 
court to further charge the jury, in substance, that the 
plaintiff, being the real pauper, although made so by 
the needs of this daughter, having furnished the sup- 
port himself, could not recover of the defendant, al- 
though the jury should find that the overseer of the 
poor of the defendant agreed that he would pay him 
for supporting the daughter. The court did not comply 
with this request, and did not charge upon this subject 
atall. To this neglect to charge the defendant ex- 
cepted. The plaintiff contends that this request was 
out of season, having been made at the close of the 
charge. If the request, as such, was out of time, it 
is well settled that, without request, the court is bound 
to charge upon every branch of the case. Hence, if 
this is an essential part of of the case, an exception to 
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its failure to charge unrequested is well taken. But, 
if the request were necessary, the court might well 
waive the rule requiring requests to be made earlier 
in the trial. It has done so, because it allows the ex- 
ception without condition, and without regard to the 
rule relative to requests to charge. Hence, the ques- 
tion remains, whether it was the duty of the court to 
charge the jury on this subject. This raises, in legal 
effect, the question: A person claiming to be a pauper 
applies to the overseer of the poor of the town where 
he is residing, forjaid, and the overseer tells him, “You 
continue to suport yourself, and, as the agent of the 
town, I will pay you a given sum per week,” or, to be 
strictly analogous to this case, ‘‘I will aid you,” with- 
out naming any sum. The person claiming to be a 
pauper does support himself, and the overseer neglects 
to furnish any aid. After the lapse of the period when 
the aid should have been furnished, can the real or 
pretended pauper recover of the town upon the prom- 
ise of the overseer? In other words, is there any con- 
sideration for such promise? We think not. It was 
the legal duty of the plaintiff, of sufficient ability, to 
support this daughter. He had no right to cast any of 
it upon the public. If, by the promise of aid, he was 
induced to make an extra effort to support her, and 
did so, he did no more than his legal duty. The town 
received no benefit, and he no detriment, by the dis- 
charge of this duty, because he relieved the town from 
the performance of nolegal duty. It owed him no duty 
to support the daughter, if he could support her. In 
supporting her, he suffered no legal detriment, because 
he only discharged his legal duty. If the promise of 
aid was an inducement to the discharge of this legal 
duty, it was without consideration and legally non- 
enforceable. In Cobb v. Cowdry, 40 Vt. 25, Kellogg, 
J., speaking for this court, says, “A promise by a 
party to do what he is bound in Jaw to do is not an il- 
legal consideration, but is the same as no consideration 
at all, and is merely void. In other words, it is insuffi- 
cient, but not illegal. Thus, ifthe master of a ship 
promise his crew an addition to their fixed wages in 
consideration of, and as incitement to, their extraor- 
dinary exertions during a storm, or in any other emer- 
gency of the voyage, this promise is a nudum pactum; 
the voluntary performance of an act which it was 
before legally incumbent on the party to perform being, 
in law, an _ insufficient consideration. And so it 
would be in any other case where the only considera- 
tion for the promise of one party was the promise of 
the other party to do, or his actual doing, something 
which he was previously bound inlaw todo. Chit. 
Cont. (10 Am. ed.) 51; Smith, Cont. 87, 88; 3 Kent, 
Comm. 185.” The principle here announced clearly 
shows that the promise of the defendant through its 
overseer of the poor was without consideration, and 
not enforceable. For this promise the plaintiff prom- 
ised to support this daughter—just what and no more 


than he was legally bound to do without the defendant’s., 


promise. That the plaintiff performed his promise 
adds nothing by way of consideration, because he was 
legally bound to support the daughter, as much before 
as after he promised the overseer todo so. Applica- 
tions of this principle may be found in the following 
eases: Smith v. Bartholomew, 1 Metc. 276; Rix v. 
Adams, 9 Vt. 233; Ferrell y. Scott, 42 Amer. Dec. 371; 
Keith v. Miles, 39 Miss. 442; Jones vy. Ashburnham, 4 
East, 455; Hawley v. Farrar, 1 Vt. 420; Barlow v Smith, 
4 Vt. 189; Stotesbury v. Smith, Burrows, 924. 


RarLroap Company — Bonp — MunicipaL 
Arp—ConstituTIONAL Law. — The Supreme 





Court of Illinois, in Williams v. People, 24 
N. E. Rep. 647, found it necessary to disap- 
prove, in terms, of the ruling of the Supreme 
Court of the United States, in Jonesboro City 
v. Railroad Company, 110 U.S. 192, on the 
subject of municipal aid bonds. The Illinois 
court holds that where railroad aid bonds 
were issued after the adoption of the Illinois 
constitution of 1870, which forbade the issu- 
ance of such bonds except where they had 
been authorized before such adoption by a 
vote of the people under existing laws, the 
burden of proof is upon those asserting the 
validity of the bonds to show that they came 
within the exception, and that where such 
bonds were authorized at an election irregu- 
larly held, a ratification of such election by 
the legislature before the adoption of the con- 
stitution does not validate the bonds, issued 
after the constitution was adopted, since the 
‘existing laws’’ referred to in the constitu- 
tion are the laws in force when the election 
was held. Magruder, J., says: 


The question now arrises whether or not there has 
been any legal ratification of the election of October 1, 
1867, which was invalid for lack of sufficient notice. 
The act of February 9, 1869, contains these words: ‘‘All 
orders for and notices of elections, and elections, and 
returns of such elections, in respect to such subscrip- 
tions of stock to said company, in any such * * * coun- 
ties, are hereby delared to be valid and binding upon 
such * * * counties.’? Did this provision of the act of 
1869 vdlidate the election of October 1, 1867? On Oc- 
tober 17, 1871, the county court of White county 
made an order thatits clerk “be authorized and di- 
rected to subscribe to the capital stock of the C. & V. 
R. R. Co. the sum of $100,000, in accordance with a 
vote of the people of said county at an election held in 
said county on Tuesday, the Ist day of October, 1867.” 
If it be assumed thata directionto the clerk to sub- 
scribe was in effect asubscription, then the county did 
not make a subscription to the capital stock of the 
railroad company until the constitution of 1870 had 
been in force for more than a year. Separate section 
2 of the constitution which took effect on 
July 2, 1870, declares that “no county * * * shallever 
become subscriber to the capital stock of any railroad 
or private corporation, or make donation to or loan its 
credit in aid of such corporation: provided, however, 
that the adoption of this articles shall not be construed 
as affecting the right of any such municipality to make 
such supscriptions where the same have been author- 
ized, under existing laws, by a vote of the people of 
such municipalities prior to such adoption.”’ 

Clearly, White county could not subscribe to the 
capital stock of the Cairo & Vincennes Railroad Com- 
pany on October 17, 1871, unless such subscription had 
been authorized, under existing laws by a vote of the 
reople of that county prior to July 2, 1870. The “‘exist- 
ing laws’’ here referred to were the laws whieh existed 
when the vote was taken, and by virtue of whose pre- 
visions the vote was authorized. The subscription 
must have been one that had been authorized bv a 
vote of the people, and therefore a subscription legal- 
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ized by an act of the legislature is excluded. If the 
subscription had been made by the county before the 
adoption of the constitution, it would be necessary to 
consider whether the legislature had the power to 
authorize the county court to make the subscription 
by curing the defects in the election through the pro- 
visions of the act of 1869. But the authority to sub- 
scribe for the stock was not executed by the county 
authorities befure the constitution of 1870 went into 
effect. Therefore, even if the legislature had the 
power to cure the invaldity of the election, the cura- 
tive act of 1869 was repealed by separate section 2 of 
the constitution before the county court took any 
steps under the provisions of that act. The court 
having failed to exercise the authority conferred upon 
it by the curative act prior to the adoption of the con- 
stitution, the authority itself was revoked by that in- 
strument. The proviso of separate secton 2 abrogated 
all unexercised power attempted to be conferred by 
the act of 1869. The views here expressed are in har- 
mony with the decision of this court as announced in 
the case of People v. Jackson Co., 92 Ill. 441. To the 
same effect, also, is the case of County of Richland v. 
People, 4 Ill. App. 210. The contracts revoked by the 
the order of October 17, 1871, as they are set forth in 
the record, did not amount to binding contracts of 
subscriptions. People v. County of Tazewell, 22 IIl. 
147. But, whatever view might be taken of them in 
this regard, they were set aside by agreement of the 
date of the order, and, they directing that a subscrip- 
tion be made, both parties assumed that none had 
been made. 

We are aware that the Supreme Court of the United 
States has given a different interpretation to the pro- 
visions of separate sections 2 from that here adopted. 
In the case of Jonesboro City v. Railroad Co., 110 U. 
S. 192, 4 Sup. Ct. Rep. 67, the phrase ‘‘under existing 
laws” is made to relate to the time of the adoption of 
the constitution, and not to the time of taking the 
vote of the people, and is there held that it was not 
the intention of the proviso to make a difference be- 
tween a subscription authorized by a vote legally taken 
and a subscription authorized by a vote taken with- 
out legislative authority, but subsequently, and before 
the constitution went into operation, legalized by a 
valid act of the assembly. The Jonesboro City Case, 
decided in January, 1884, is in direct conflict, upon 
this point, with the Jackson Co. Case, decided in June, 
1879. It may be that the attention of the federal su- 
preme court was not called to the decision of the court 
in the Jackson Co. Case when the Jones- 
boro City Case was before it. Vide Fairfield 
v. County of Gallatin, 100 U. 8.47. But whether the 
Jonesboro City Case was decided in ignorance of the 
Jackson Co. Case, or because the doctrine of the latter 
was not regarded as sound, we are disposed to adhere 
to our own constructioa of the proviso in question. 

It follows from what has been said that the subscrip- 
tion ordered by the county court on October 17, 1871, 
could not lawfully be made, and that the bonds issued 
in payment of such subscription are valid, even in the 
hands of innocent holders. Middleport v. Insurance 
Co., 82 Ill. 564; Barnes v. Town of Lacon, 84 Ill. 461; 
Lippincott v. Town of Pana, 92 Ill. 24; Gaddis v.Rich- 
land Co., Id. 126; Ryan v. Lynch, 68 Ill. 160. 


CriminaL Law—InTENT.—Two cases on the 
subject of intent, and of particular interest 


to criminal lawyers, are Patterson v. State, 11_ 


S. E. Rep. 620, by the Georgia Supreme 





Court, and State v. Meche, 7 South. Rep. 
573, decided by the Louisiana Supreme 
Court. In the Georgia case it was held that 
the specific intent to commit murder is an 
essential element of an assault with intent to 
murder, and that intent is a question of fact, 
which must be proved to the satisfaction of 
the jury ; and, on a trial for such an assault, 
it is error to instruct that the law will pre- 
sume an intent to murder from the use of a 
deadly weapon. Blanford, J., says: 


The main error assigned by the plaintiff in error in 
this case is that the court erred in charging the jury as 
follows: **You have heard, gentleman of the jury, the 
evidence as to the sort of weapon the assault was 
made with; and, if you believe that it was a weapon 
in its nature and of a sort that was likely to produce 
death, then the law presumes that that assault was 
made with the intent to murder. I say the law pre- 
sumes; that is, the law raises the presumption, from 
the use of a weapon likely to produce death, that it 
was done with the intent to murder. Andif you be- 
lieve from the evidence that an assault was made by 
this defendant, and with such a weapon, then, as I 
say, the law raises the presumption that it was done 
with intent to murder; and if that presumption is not 
rebutted by evidence upon the part of the defendant, 
the presupmption that the law raises remains.” This, 
in our opinion, was manifest error. We know of no 
case decided by this court that sustains this charge. 
The nearest case which approaches it is that of Collier 
v. State, 39 Ga. 31. In that case this court held if a 
man shoot with a pistol at another, and hit him, the 
law would presume prima facie that he did it with 
malice; that no one has a right to shoot at another 
with a loaded pistol in sport; and, if he does so, he is 
responsible for the consequences, and the law will im - 
ply malice from the recklessness of the act. Where 
death takes-place from unlawful violence, malice in- 
cludes an intention to kill. Code, § 4321. But, where 
death does not take place, there may be malice in 
giving the wound, but utter absence of intention to 
kill. The law will impute the intention to kill where 
there is a killing, but not where there is none. Malice 
in an assault by stabbing does not necessarily include an 
intention to kill. Malice may prompt or attend any in- 
jurious act whatever. It is a necessary ingredient, for 
instance, in libel, malicious mischief, and malicious 
prosecution. The general definition of “malice” is 
“wickedness of purpose; a spiteful or malevolent 
design against another; a settled purpose to injure or 
destroy another.’’ Barrett, Dict. 698. From the use 
of a deadly weapon in a manner calculated to injure, 
the law will presume an intentiun toinjure; or from 
the use of it with intention to kill, in a manner calcu- 
lated to accomplish the intention, the law will pre- 
sume that, had the killing taken place, the homicide 
would have been murder. But this as far as the mere 
legal presumption as to malice or intent will go, on trials 
for assault with intent to murder. That an effect not 
produced, and which if produced would have consti- 
tuted a different offense from that actually committed 
was intended, is surely for determination by the jury 
as a matter of fact. The law, without the aid of the 
jury, can presume the malicious motive, or the inten- 
tion so far as realized in the act, but not an intention 
beyond what was so realized. See, also, Hogan vy. 
State, 61 Ga. 43, where the point involved in the pres- 
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ent case was considered. In Kinnebrew v. State, 80 
Ga. 232, 5 S. E. Rep. 56, the question as to presump- 
tions of law and presumptions of fact was extensively 
discussed, and the rule properly laid down by the 
present chief justice. Under the rule therein stated, 
this charge was error. It would have been a proper 
charge for the court to have instructed the jury that 
if the accused assaulted the person wounded with 
a weapon likely to produce death, and, if death had 
ensued, it would have been murder, then the law 
would presume that the assault was an assault with 
intent to murder. This is probably as far as the court 
should go in case of this character; and we know of no 
direct decision in this State (nor any other Statein the 
Union) to the effect that the law presumes, because 
an assault was made with a weapon likely to produce 
death, that it was an assault with intent to murder. 
Where it takes a particular intent to constitute a crime, 
that particular intent must be proved to the satisfac- 
tion of the jury. It does not require direct or positive 
proof, but the circumstances must be such as would 
authorize the jury (and not the court) to infer the in- 
tent with which the act was done. In Lawson, Pres. 
Ev. p. 271, rule 66, it is laid down as the correct rule 
that, ‘‘when a specific intent is required to make an 
act an offense, the doing of the act does not raise a 
presumption that it was done with the specificintent.”’ 
Where one is charged with assault with intent to 
murder, and it is proved that he fired a loaded pistol 
at another, there is no presumption of law that he in- 
tended to murder the person thus fired at. In the 
cases of Roberts v. People, 19 Mich. 401, and Maher v. 
People 10 Mich. 212, we think the lawis properly laid 
down by the court. Itis there stated that “the gen- 
eral rule is well settled, to which there are few, if any, 
exceptions, that when a statute makes an offense to 
consist of an act combined with a particular intent, 
that intent is just as necessary to be proved as the act 
itself, and must be found by the jury, as matter of 
fact, before a conviction can be had. But especially 
when the offenses created by the statute, consisting of 
the act and the intent constitutes, as in the present 
case, substantially an attempt to commit some higher 
offenses than that which the defendant has succeeded 
in accomplishing by it, we are aware of no*well- 
founded exceptions to the rule above stated, and inall 
such cases the particular intent charged must be 
proved to the satisfaction of the jury: and no intent 
in law or mere legal presumption, differing from the 
intent in fact, can be allowed to supply the place of 
the Jatter.””>. We think the law is correctly stated in 
eases referred to. See, also, 1 Whart. Crim. Law, § 
816; 3Greenl. Ev. §§ 13,17. See, further, the follow- 
ing cases, which we have also examined: Reg. v. Smith, 
33 Eng. Law & Eq. 567; Vandermark v. State, 47 Ill. 
122; Callahan v. State, 21 Ohio St. 306; State v. Beaver, 
5 Har. (Del.) 508; State v. Malcolm, 8 Clarke (Iowa), 
413; Reg. v.Jones, 9 Car. & P. 401; Reg. v. Bourdon, 
2 Car. & K. 366; Dunaway v. State, 110 Ill. 883; Conn 
v. People, 116 Ill.j 458, 6 N. E. Rep. 463; Kunkle v. 
State, 32 Ind. 220; Perry v. People, 14 Ill. 496; Rex v. 
Howlett, 7 Car. & P. 274; McCoy v. State, 8 Ark. 451; 
‘Cole vy. State, 10 Ark. 318; Lacefield v. State, 34 Ark. 
275; Scott v. State, 49 Ark. 156, 4S. W. Rep. 750; 
Trevinio v. State, 27 Tex. App. 372, 11 S. W. Rep. 447; 
Moore v. State, 18 Ala. 532; Allen v. State, 52 Ala. 
391; Meredith v. State, 60 Ala. 441; Crawford vy. 
State, 86 Ala. 16, 5 South. Rep. 651; Lawrence v. 
State, 84 Ala. 424, 5 South. Rep. 33; Lane v. State, 85 
Ala. 11, 4 South. Rep. 730; Ogletree v. State, 58 Ala. 
682; Morgan _v. State, 33 Ala. 413; People v. Scott, 6 
Mich. 287; Walker v State, 8 Ind. 290; Smith v. Com., 





100 Pa. St. 324; State v. Meadows, 18 W. Va. 658- 
At the common law, in all cases where an assault with 
intent to do great bodily harm, or to kill, or to mur- 
der, is charged, the intent with which the assault was 
made is always left by the English courts to the jury 
to determine. See the cases cited above. The rule 
may be said tu be not only general, but universal; and, 
however reluctant we may be to grant a new trial in 
this case on account of the evidence as set out in the 
record, the sense of duty and obligation on our part to 
the law compels us to do so. 


In the Louisiana case it was held that in a 
trial under an indictment for burglary under 
the provisions of § 850 of the Revised Stat- 
utes of Louisiana, as well as at common law, 
the intent with which the entry was made is 
the essential ingredient of the crime charged. 
The offense is not complete without the 
felonious intent, without which it would be 
merely a trespass. Poche, J., says: 


By reference to the indictment, it will be noticed 
that the burglary with which the defendants were 
charged consisted of their breaking and entering the 
prosecutor’s house in the night-time, they being then 
armed with dangerous weapons, with the sole and re- 
stricted intent to kill. They were not charged with 
the commission of any crime as a sequel or result of 
such entering. Hence it follows that the defendants 
would not be convicted of any other crime but that of 
breaking and entering, while armed with dangerous 
weapons, in the night-time, with intent to kill. The 
pivotal point in the case, as presented by the principal 
bills of exception, hinges, therefore, upon the proof of 
the intent with which the accused parties broke and 
entered into the house of Duplechin. This conclu- 
sion flows not only from the plain text of the statute 
as read into the indictment, but it finds ample sup- 
port from the definition of “burglary” at common 
law, and in very respectable authorities both from ju- 
dicial utterances and from commentaries on the sub- 
ject. 

“Burglary,” it is said, is “the name of a crime 
which consisted at the common law in breaking and 
entering into the the dwelling-house of another in the 
night, with intent to commit some felony within the 
same, whether the felonious intent was executed or 
not. * * * The offense is not complete without the 
felonious intent. A breaking and entering without 
this is ohly a trespass.””?> Abb. Law Dict. verbo “Bur- 
glary.”’ 

Commenting on this subject in his work on Crimi- 
nal Practice and Pleadings, Archbold says: ‘The in- 
tent to commit the felony * * * is an essential ingre- 
dient in burglary, without which it would be merely a 
trespass. * * * In general the intent may be pre- 
sumed from what the offender actually does after the 
breaking and entering. If he commit a felony, it may 
fairly be presumed that he entered for that purpose. 
*«** But this, like other presumptions, may be rebut - 
ted. [Italics ours.] * * * If a man break and enter 
the house of another in the night, with intent to beat 
him merely, and in beating him he kill him, itis not 
burglary. Here the presumption would be that he in- 
tended to commit a murder, but the presumption is 
rebutted by showing what his real intent was at the 
time of the breaking and entry.” Page 340. 

In Rose. Crim. Ev. 365, 366, the same principle is illus- 
trated as follows: ‘If, it appear that the intent of the 
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party in breaking and entering was merely to commit 
trespass, it is no burglary, as where the prisoner enters 
with intent to beat some person in the house, even 
though killing or murder may be the consequence; yet 
if the prisoner’s intention was not to kill, it is still 
not burglary. The intent must be proved as laid. 
[Italics ours.] Thus, if it be laid withintent to com- 
mit one sort of felony, and it be proved that it was 
with intent to commit another, it is a fatal variance.” 

Bishop, in his treatise on Criminal Law, still further 
elaborates the rule whichis construed as requiring 
proof of two intents as essential ingredients in both 
lareeny and burglary. He says: In larceny there 
must be—First, an intent to trespass on another’s 
property; secondly, this not being alone sufficient, 
the further intent to deprive the owner of his owner- 
ship therein must be added. So burglary consists of 
the intent, which must be executed, to break in the 
night-time into a dwelling-house, and the further 
concurrent intent, whieh may be executed or not, to 
commit therein some crime which is in law a felony. 
In these and other like cases the particular or ulterior 
intent must be proved in addition to the more general 
one, in order to make out the offense; and nothing 
will answer as a substitute.”’ (Italics are ours.) See 
also Whart. Crim. Ev. § 481; State y. Bell, 29 Iowa, 
316. 


CromnaL LAw—FAatsE PRETENSES.— It is 
often a difficult thing to determine the crime 
of obtaining money or property under false 
pretenses. This seemed to be the case in Jn 
re Cameron, 24 Pac. Rep. 90, decided by the 
Supreme Court of Kansas. There it was 
held that where A, the agent of B, obtains 
personal property belonging to B, by means 
of false statements, from C, and it appears 
that neither A nor B intended to defraud C, 
and the false statements were made by A to 
enable B to obtain the property that belonged 
to him, and to the immediate possession of 
which he is entitled, A cannot be convicted, 
under the statute, of obtaining property by 
false pretenses. Horton, C. J., says: 

The petitioner, Hannah Cameron, alleges that she is 
illegally restrained of her liberty by the sheriff of Ed- 
wards county, under a warrant issued on the 27th day 
of March, 1890, by J. Kenneck, a justice of the peace 
of that county, charging her with having unlawfully, 
feloniously, and designedly, by false pretenses, ob- 
tained from George W. Crawford an organ, of the value 
of $95. It appears from the agreed statement of facts 
that Crawford had purchased in November, 1888, an 
organ from Mrs. Cameron, who acted as agent; that 
he had made a cash payment upon the organ, and gave 
two promissory notes for the deferred payments. The 
notes were so executed that the payee was entitled to 
take possession of the organ at any time if Crawford 
failed to pay as the notes matured, or if he undertook 
to remove the organ from the place where it was. 
That he paid upon the organ sums aggregating $66; 
that at the time Mrs. Cameron came for the organ, on 
January 8, 1890, there was due upon the last note be- 
tween $35 and $40; that she stated to him ‘‘she was the 
agent of the Western Temple of Music, of which S. R. 
Huyett was the general manager; that the company 





had sent her to take the organ on account of 
the non-payment of the last note; that she 
would take the organ to her house at Macks- 
ville, in this State, a few niiles distant from where 
Crawford lived, and that he could have the organ at 
any time by making payment;”’ that Crawford relied 
upon these statements, and surrendered the possession 
of the organ to Mrs. Cameron. Soon afterwards Craw- 
ford went to Macksville, to see Mrs. Cameron and 
make the last payment, but found the organ had been 
taken to Hutchinson, inthis State. It further appears, 
however, that, although Mrs. Cameron has been acting 
as agent for the Western Temple of Music for about 
two years, and had sold several organs for the com- 
pany, that the one purchased by Crawford belonged 
to her daughter, Mrs. Ursula Searles; that she sold the 
organ to Crawford as the agent of Mrs. Searles; that 
after the last note was overdue, at request of her 
daughter and as her agent, she obtained possession of 
the organ from Crawford, who was then in default 
upon the last note for an amount exceeding $30. It 
also appears that Mrs. Cameron believed, at the time 
she went to Crawford’s for the organ, that he was 
about toremove with his family to Texas, and take 


the organ with him. 
According to all the testimony, the conditions of the 


last note which Crawford had executed for the organ 
were not complied with. It is also conceded that the 
holder of the note, under its terms, was entitled to the 
possession of the organ upon default of payment, or if 
the purchaser undertook to remove the organ from the 
place where it was. Upon the facts, as disclosed by the 
testimony, Mrs. Cameron has not been guilty of any 
public offense. Her daughter, Mrs Searles, was legally 
entitled to the possession of the organ at the time that 
Mrs Cameron made the demand for it. It is true, 
according to the testimony of Mr. Crawford, that she 
made false statements concerning the Western Temple 
of Music, and the order alleged by her to have been 
give by S. R. Huyett, its general manager; but noth- 
ing is a false pretense, within the term of the statute, 
which has no tendency to, and does not, harm a person. 
It is not an indictable offense, under the statute, for 
one to obtain by false statements payment of a debt al- 
ready due, or of personal property to which he is enti- 
tled to possession thereof, because n> injury is done. 
In People v. Thomas, 3 Hill, 169, the defendant was 
charged with obtaining property by false pretenses— 
the fradulent pretense being that a note of the pros- 
ecutor, which he had for the amount had either been 
lost or burned—which was known by him to be false; 
and afterwards he negotiated the note toathird per- 
son. The court held that the false representation tend- 
ing merely to induce one to pay a debt previously 
due from him, was not within the statute against ob- 
taining property by false pretenses; the court saying: 
A false representation by which a man may be cheated 
into his duty is not within thestatute.” Andin Com. 
v. Henry, 22 Pa. St. 293, Woodward, J., makes use of 
almost precisely the same language. In this case, Mrs. 
Searles was entitled to the possession of the organ. 
Her mother obtained that possession by false state- 
ments; but, as Crawford was not entitled to the pos- 
session of the organ, and Mrs. Cameron obtained it 
for her daughter, and at her daughter’s request, no in- 
jury was done to Crawford, or any one else, and Craw- 
ford cannot complain. Nocrime or offense was com- 
mitted. Section 94 of Crimes and Puaishment: 1 Bish. 
Crim. Law, (7th ed.) § 488; 2 Bish. Crim. Law, (7th 
ed.) § 466; Com. v. McDuffy, 126 Mass. 467; State v. 


Hollyway, 41 Iowa, 200; State v. Hurst, 11 W. Va. 54 
If Mrs.Cameron had sold the organ to Craw tuid 
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agent of the Western Temple of Music, and not as the 
agent of her daughter, Mrs. Searles, yetif, at the time 
she made the demand, the notes given by Crawford 
had not been paid, Crawford had no right 
to hold or retain possession of the organ. Upon 
default in failing to pay the notes, or any of 
them, the payee thereof, not Crawford, w.s entitled to 
the possession of the organ. Ifthe testimony of the 
prosecution 1s all true, Mrs. Cameron was guilty of 
statements contrary to the truth and good morals, but 
she has not rendered herself criminally liable. 








COMPENSATION TO ATTORNEY AT 
LAW WHO IS ALSO EXECUTOR AND 
ADMINISTRATOR. 





The purpose of this article is to present 
only those cases, and cases involving the same 
principle, where extra compensation has been 
allowed attorneys at law for services rendered 
as such to an estate upon which they were 
also acting as executors or administrators. 
It is well known that under the common-law 
rule executors and administrators were en- 
titled to no compensation whatever for their 
services, but in most of the States, however, 
the common-law rule is abrogated by statu- 
tory enactments wherein compensation to ex- 
ecutors and administorsis provided for. ‘‘In 
those of the American States in whose stat- 
utes no provision for the compensation of 
executors and administrators is found, the 
courts usually allow asa matter of justice 
such compensation as may be considered 
reasonable, varying in amount according to 
the time, trouble and responsibility involved 
as wellas the magnitude of the estate ad- 
ministered.’”! 

In the States of Alabama,’ California,’ 
Iowa,* Michigan,’ Minnesota,® Nevada,’ Ohio*® 
and Vermont’ statutory provisions exist 
whereby executors and administrators may 
be allowed compensation for extraordinary 
services and in some of these States attor- 
neys at law have been allowed under the 
term ‘‘extraordinary’’ services to recover for 

12 Woerner’s Am. Law of Administration, p. 1163, 
§525. See also note to Gibson’s Case, 17 Am. Dec. 
266; 2 story’s Eq. Jur. § 1268,7.; opinion of the 
court in Hurris v. Martin, 9 Ala. 895, 899. 

2 Civ. Code 1886, § 2151. 

3 Deering’s Code Civ. Proc. § 1618. 

4 Miller’s Rev. Rode 1886, § 2495. 

52 Howell’s Annot. Stat. § 5959. 

6 2 Bissell’s Stat. 1878, 967, ch. 52, § 6. 

7 Bailey & Hammond’s Gen. Stat. 1883, § 2890. 


3 1 Gianque’s Rev. Stat. 1890, § 6188. 
® Rev. Laws 1830, §§ 2104, 4534, 





services rendered by them as such to an es- 
tate upon which they were also executors or 
administrators. 

So it issaid by the court in Clark v. Knox," 
that ‘‘when the executor or administrator is 
an attorney or solicitor and in either capacity 
renders professional services necessary in liti- 
gation for the benefit of or demanded by the 
necessities of the estate he is entitled to com- 
pensation for such services. In such case 
the rule is not to allow him the usual profes- 
sional charges for such service, but a com- 
pensation fixed and determined by the in- 
quiry, what is fair and reasonable in view of 
all the circumstances of the estate.’’ And in 
an earlier case determined in the same State 
in which the above decision was rendered, 
the court declares: ‘‘We can perceive no 
reason why one who is not a mere voluntary 
trustee appointed by will or deed, and is also 
an attorney shall not be allowed a reasonable 
compensation for his services in the latter 
capacity when such have been necessarily and 
bona fide for the benefit of, or called into use 
by the necessities of the estate. But we do 
not think the amount of compensation is to 
be ascertained by inquiring what such services 
would usually be rated at. In the inquiry it 
would be more proper for the court to ascer- 
tain what a prudent individual vested with 
the functions of administrator would feel 
authcrized to pay an attorney, taking into 
consideration all the circumstances of the 
case.’?!2 

In California the nearest approach to a di- 
rect adjudication favoring an allowance of 
fees to an attorney at law for rendering pro- 
fessional services to an estate on which he is 
also an executor, is that of Ellis v. Naglee,” 
where the court permitted a trustee, who was 
an attorney at law tocharge for his legal serv- 
ices in the management of the trust property, 
and also held that such charge for legal serv- 
ice constituted a lien upon the trust property. 
The point was evidently decided without any 
argument upon it by either counsel or by the 
court. The case of Patterson v. Bell,“ in Iowa, 
decides that the court may allow an adminis- 
trator compensation additional to that for 
ordinary services, but does not, however, de- 

1070 Ala. 607, 617. 

ll Harris v. Martin, 9 Ala. 895, 900. See also Teague 
yv. Corbett, 57 Ala, 529. 


12 9 Cal. 683. 
18 29 Iowa, 149. 
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cide that an attorney at law, who is also an 
administrator, would be entitléd for extra pay 
for professional services. Itis held in Ohio, 
that where the proper administration of an 
estate requires such professional services, the 
executors or administrators may themselves 
perform such necessary services as attorneys, 
and be entitled to a reasonable compensation 
therefor,“ and in the same State the court 
allowed additional compensation for extra 
services in settling a claim, which settlement 
was largely to the advantage of the estate, 
although the administrators were not attor- 
neys, the court declaring that ‘‘they were en- 
titled to a fair and liberal allowance for this 
service.’”5 

So itis held thata guardian may be allowed 
extra compensation for his services in addi- 
tion to the fees allowed by statute. The 
opinion of the court being that the statute 
fixing the rate of fees could not operate as a 
limitation to preclude the extra allowance, 
and thata‘‘rule different from that would 
tend to prevent faithfulness and care.’ In 
New Hampshire, although the statute does 
not provide for extra compensation for extra 
services in cases of the character under con- 
sideration; yet it is held in the case of Wen- 
dell v. French,” that the statute by fixing fees 
does not operate asa limitation where special 
extra services are rendered. ‘‘If,’’ says the 
court, ‘‘the services of one administrator be 
actually worth more than those of another— 
if for instance, in addition to the naked du- 
ties of an administrator he brings in aid the 
services, the experience and the counsel of 
an attorney of the court, there is no reason 
why his compensation should not be regulated 
accordingly, and why he should not be paid 
for the discharge of services which an admin- 


istrator not qualified to render them would | 


have found it his duty to procure at the ex- 
pense of the estate,’’ and the court allowed 
the administrator in this last case an extra 
sum for services rendered by him as attorney 
for the estate. 

It is also held in Pennsylvania, that when 
a trustee renders professioal services in com- 
pelling a guardian to perform his duty, he is 
entitled to such reasonable compensation, 
therefor, as he would have paid had he been 


14 Estate of Townsend, 7 Am. Law Record, 326. 
15 Piatt v. Longworth, 27 Ohio St. 159, 183. 

16 Emerson, Appellant, 32 Me. 159. 

719 N. H. 205, 210. 





obliged toemploy counsel.'® Soin Maryland 
an executor who acts as an overseer in at- 
tending to the completion, preservation and 
finishing crops belonging to the estate is en- 
titled to extra pay. Itis reasoned in the 
opinion in that case thatitis no part of the duty 
of an executor to discharge the duties of an 
overseer. ‘‘He may’’ says the court ‘“‘employ 
and pay out of the assets inhis handsas many 
overseers as are necessary for the completion 
and preservation of the crops. If with more ad- 
vantage to the estate he actsin the capacity of 
an overseer himself, it is competent for the or- 
phans court to allow him a reasonable com- 
pensation for hisservices,’’ Again, in some 
of the States, ‘‘such extra compensation is 
allowed on the ground that itis within the 
meaning of the statute, although not within 
the letter. The qualifications of executors and 
administrators do notinclude skill or capacity 
in any particular calling. If any such, be- 
come necessary in the administration of an 
estate it is manifestly the duty of the person 
administering, to employ some one possess- 
ing the requisite skill for whose compensation 
theestateis liable, * * * if with greater 
advantage to the estate such services are per- 
formed by the administrator himself, com- 
pensation, therefor, is not included in the 
commissions allowed for his ordinary serv- 
ices and should be allowed himin addition 
thereto. The mostusual services of this kind 
are those of counselors and attorneys at law, 
overseers of plantations or farms, skilled ac- 
countants or clerks and collectors whose as- 
sistance is very necessary in the management 
and settlement of the affairs of an estate.’’” 
Although the New York cases have expressly 
decided that no extra compensation should be 
allowed an attorney at law for his services 
rendered an estate on which heis an executor 
or administrator, yetin acomparatively recent 
case in that State the court has recognized 
the same principle which would permit of an 
allowance to such attorney for such services, 
and has decided that extra compensation 
should be allowed one executor for additional 
services rendered in taking charge of, over- 

18 Lowrie’s Appeal, 1 Grant’s Cas. 373, 374. See also 
Stewart’s Appeal, 110 Pa. St. 410; McCloskey’s Estate, 
86 Leg. Int. 292; Hart’s Estate, 8 Week. N. Cas. 162. 

19 Lee v. Lee, 6 Gill & J. 316, 320. 

203 Woerner’s Am. Law of Administration, pp. 1168- 
1169, § 529. See also Schouler’s Executors and Ad- 


ministrators, § 545, p. 678; 7 Am. & Eng. Ency. of Law, 
pp. 440, 441. 








XUM 


Vou. 31. 


‘THE CENTRAL LAW JOURNAL. 211 








seeing and managing certain real estate of the 
deceased at the request of the other executors, 
and it was declared in the opinionin that 
case that ‘‘it was no part of his (the execu- 
tor’s) duty to spend his time or labor in con- 
ducting the business of carrying on the 
farms.’’”! JosePH A. JOYCE. 
San Francisco, Cal. 


21 Lent v. Howard, 89 N. Y. 169, 179. See also Wis- 
ner v. Estate of Mabley, 14 West. Rep. 653. 








CHATTEL MORTGAGE — CONSTRUCTIVE NO- 
TICE-— MALFEASANCE OF RECORDING 
OFFICER. 





MARLET V. HINMAN. 





Supreme Court of Wisconsin, May 20, 1890. 

When the mortgagee files, or causes his mortgage to 
be filed in accordance with the statute, he will be pro- 
tected, though the recording officer permits it to be 
lost or abstracted, and represents that no such mort- 
gage or copy thereof is on file. 


This is an action of replevin brought by the 
plaintiff, as chattel mortgagee, to recover the 
possession of a pair of steers. The facts are un- 
disputed, and to the effect that October 22, 1887, 
John F. Brewer and wife, in the absence of the 
plaintiff, but at his request, executed a chattel 
mortgage on the steers in question to the plaintiff, 
to secure the sum of $61.67; that said Brewer, at 
the plaintiff’s request, thereupon took the said 
mortgage to the proper town-clerk’s office, and 
handed the same to said town-clerk, who took the 
same into his possession, and filed it as of that 
day, making the following entry in his indexed 
Book of Chattel Mortgages, to-wit: ‘John F. 
Brewer to John Marlet, October 24,1887. $61.67. 
Dated October 22, 1887; due October 22, 1888.” 
That November 1, 1887, said Brewer sold and de- 
livered said steers to one Blakely for a full and 
valuable consideration, were then and there pur- 
chased the same in good faith, and without notice 
of the existence of said mortgage, and upon the 
representations of said Brewer that the same were 
free and clear of all liens, and that there was no 
chattel mortgage thereon; that the next day said 
Blakely, having heard that there was a chattel 
mortgage on the steers given by Brewer, at once 
went to said town-clerk’s office, and, in connec- 
tion with the son of said clerk,made a thorough and 
diligent search among the files and papers of said 
office, and all the chattel mortgage files therein, 
but that no such mortgage, or copy thereof, could 
be found in said office; that none such, nor any 
copy thereof, was on file in said office ; that neither 
said mortgage, nor any copy thereof, has since 
been on file in said office; that November 30, 1887, 
said Blakely, for a full and valuable consideration 
sold and delivered said steers to one Pettit who 
bought the same in good faith, and without any 
notice of the existence of any such mortgage, and 





relying upon the representations of said Blakely 
at the time of sale that there was no mortgage, 
upon said steers; that thereupon said pettit heard 
there was a chattel mortgage on the steers, and at 
once went to said town-clerk’s office, and was 
then and there informed by said clerk that there 
was no such mortgage, nor any copy thereof on file 
in his office; that December 15, 1887, said Pettit, 
for a full and valuable consideration, sold said 
steers to the defendant, who then and there pur- 
chased the same in good faith, and without any 
notice of the existence of any such mortgage, and 
relying upon information given him by said Pettit, 
at the time of such purchase to the effect that the 
steers were free from any and all mortgage liens, 
and that he had been informed by the said town- 
clerk that there was no mortgage thereon on file 
in his office; that said mortgage was never taken 
from said files or town-clerk’s office by the plaint- 
iff, or with his knowledge or consent, and that 
he did not know that the same had been taken 
therefrom until after the defendant had so pur- 
chased said steers ; that during the times mentioned 
the said Blakely and Pettit were each and both 
financially irresponsible and insolvent ; that before 
the commencement of this action the plaintiff de- 
manded said steers of the defendant, who refused 
to give them up; that their value at the time of 
such demand was $60; that the debt on which said 
mortgage was given has never been paid nor satis- 
fied ;-that the books in the town-clerk’s office do 
not show that the mortgage was ever canceled; 
that the mortgage filed therein was the original, 
and not acopy. Upon thetrial of the action a 
jury was waived, and the facts in the case, sub- 
stantially as stated, were stipulated by the parties: 
and the court thereupon found as conclusions of 
fact as stated in said stipulation; that the court 
thereupon found as conclusions of law that the 
plaintiff should have judgment for the return of 
the steers, or for the value thereof in case a return 
could not be had, with six cents damages for the 
detention thereof, with costs;.and it was there- 
upon so ordered. From the judgment entered 
accordingly upon said findings in favor of the 
plaintiff, the defendant brings this appeal. 
CassopayY, J.: ““No mortgage of personal prop- 
erty shall be valid against any other person than 
the parties thereto unless the possession of the 
mortgaged property be delivered to and retained 
by the mortgagee, or unless the mortgage, ora 
copy thereof,-be filed as provided in the next 
section, except when otherwise directed in these 
statutes.’’ Section 2313, Rev. St. The excep- 
tions referred to have no application here. The 
next section thus mentioned provides that “every 
mortgage of personal property, or a copy thereof, 
may be filed in the office of the clerk of the town 
* * * where the mortgagor resides. * * * Such 
clerk shall indorse on such mortgages or copy the 
time of receiving the same, and keep the same in 
his office for the inspection of all persons. Such 
clerk shal] also make the entries as required in 
subdivision 10 in section 832. Mortgages so filed 
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shall be as valid and binding upon “all persons as 
if the property thereby mortgaged had been, im- 
mediately upon the execution of such mortgage, 
delivered to, and the possession thereof retained 
by the mortgagee.”’ Section 2314, Rev. St. The 
entries which section 832 thus requires the town- 
clerk to make were “ to file, when presented, all 
chattel mortgages and affidavits relating thereto, 
and to enter at the time of filing, in a book prop- 
erly ruled and kept therefor, the names of all the 
parties, arranging mortgagors alphabetically, the 
date of each mortgage, and the date offiling the 
same, and of each affidavit relating thereto.” 
Subdivisions 10. Was the mortgage in question 
‘filed,’’ within the meaning of statutes quoted? 
It will appear from the foregoing statement that 
the ‘‘entries’’ which the town-clerk was thus re- 
quired to make in his index book were in fact 
made by him at time the mortgage was delivered 
to and left with him. This court has gone so far 
as to hold, however, that the requirement of such 
entries to be made is merely directory, and not 
essential to the validity of such filing. Smith v. 
Waggoner, 50 Wis. 155, 6 N. W. Rep. 568. The 
statutes cited make it the duty of the clerk ‘‘to 
file’ the mortgage or copy when presented, and 
to “‘indorse”’ thereon ‘‘the time of receiving the 
same.’’ In the case cited, it is said by Mr. Justice 
Orton, that ‘‘these provisions are easily under- 
stood, and make filing of the mortgage, and the 
indorsement thereof, the principal things to be 
done as affecting the validity of the mortgage, 
and notice to all persons interested.’’ 50 Wis. 160, 
6N. W. Rep. 569. In legal contemplation, the 
filing of the mortgage was complete when deliv- 
ered to, received by and left with the town-clerk 
for that purpose. Jd. Gorham vy. Summers, 24 
Minn. 81; People v. Bristol, 35 Mich. 28; Keating 
v. Retain (Mich.), ante, 141. The requirement of 
section 832, Rev. St., quoted, making it the duty 
of the town-clerk ‘‘to file’? such mortgage when 
presented, is nothing more than to receive the 
same, and make the indorsement thereon required 
by section 2314, quoted. The stipulation to the 
effect that when the mortgage was handed to the 
town-clerk, he ‘*took the same into his possession 
and filed it as of that day,”’ clearly means that he 
took the mortgage into his official custody, and 
indorsed thereon ‘the time of receiving the 
same,” within the meaning of the section last 
cited. True, it was so delivered to the town-clerk 
by the mortgagor, but, since he did so at the re- 
quest and as the agent of the plaintiff, though in his 
absence, the filing was just as effectual as though 
such delivery had been made by the mortgagee 
himself. Sargeant v. Solberg, 22 Wis. 136; Har- 
rington v. Brittan, 23 Wis. 541. But the mere 
fact that the mortgagor was the agent of the 
mortgagee in thus filing the mortgage, gave him 
no implied authority to conceal the same in the 
office of the town-clerk, and much less to remove 
the same from the files or the office, Case v. 
Jewett, 13 Wis. 498. In the case at bar there is 
no evidence of any such concealment or removal 





by the mortgagor. There is nothing in the record 
accounting or attempting to account for the ab- 
sence of the mortgage from the files or the office. It 
does appear, however, that it was not taken there- 
from by the plaintiff, nor with his knowledge or 
consent, and that he did not know that the same 
had been taken therefrom until after the purchase 
of the steers by the defendant. It follows from 
what has been said that the mortgage was duly 
filed. The mortgage being ‘‘so filed,”’ the statute 
quoted expressly declares that it ‘‘shall be as valid 
and binding upon all persons as if the property 
thereby mortgaged had been immediately upon 
the execution of such mortgage, delivered to, and 
the possession thereof retained by, the mort- 
gagee.”” Section 2314. The question recurs 
whether the plaintiff is to be deprived of these 
statutory provisions in his favor, without any 
fault, negligence, or privity of his own, and solely 
by reason of the negligence or misconduct of the 
clerk. ‘‘It is the settled law of this State that the 
mortgagee of chattels has the legal title to the 
property before the debt is due, and that he may 
take immediate possession thereof, unless by ex- 
press stipulation the mortgagor is permitted to re- 
tain possession.’’ Hill v. Merriman, 72 Wis. 486, 
40 N. W. Rep. 399. Such right of the mortgagee 
was fully protected by such filing of the mort- 
gage, even as against subsequent purchasers for 
value, in good faith. The possession of personal 
property is at most only prima facie evidence of 
title. A bona jide purchaser of such property from 
one in possession cannot hold the same as against 
the true owner. Had the mortgage in question re- 
mained on file and the mortgagor had removed 
to some other town, or even some other State, 
and there, during the life of the mortgage, sold 
the steers to a bona jide purchaser, yet there is 
plenty of authority for holding that such pur- 
chaser would not thereby have acquired title to 
the same as against the mortgagee. Kanaga v. 
Taylor, 7 Ohio St. 134, 70 Am. Dec. 62, and num- 
erous authorities cited in the note; Keenan v. 
Stimson, 32 Minn. 277, 20 N. W. Rep. 364; Norris 
v. Sowles, 57,Vt. 360. The loss in such supposed 
case would, under these authorities, fall upon the 
purchaser. Here thereis much stronger reason 
for holding that it should fall upon the defendant 
as such purchaer, since he has his remedy against 
the clerk, by reason of whose misconduct or neg- 
ligence the loss has been sustained. Sections 830 
and 985, Rev. St. The judgment of the circuit 
court is affirmed. 


Nore.— What is a Sufficient Filing—General Rule. 
—The doctrine of the principal case accords with the 
weight of authority, which holds that where a party 
has duly deposited his deed with the proper ‘officer 
for record, he has performed his duty, and conse- 
quently a subsequent mistake, or malfeasance or neg- 
lect of the recorder will not affect the mortgagee or 
invalidate his title! A chattel mortgage is to be 


1 People v. Bristol, 35 Mich. 28; Nichols v. Reynolds, 1 
R. I. 30; Cook v. Hall, Gil. (Ill.) 575; Merrick v. Wallace, 
19 Ill. 486; Wolf v. Hunter, 10 Ill. App. 32; McGregor v. 
Hall, 10 Ala. 368; Monaghan v. Longfellow,81 Me. 298; 
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deemed filed when it is delivered to and received and 
kept by the proper officer, in his office, for the pur- 
pose of filing, notwithstanding the officer omits to 
place it with the other chattel mortgages in his office. 
Thus, a recorder received a mortgage by mail, and the 
court held that the receipt of the instrument by the 
officer at the post-office did not constitute a filing; but 
having been sent to and received by him for the pur- 
pose of filing, his leaving it in the proper office, where 
it remained, was, so far as the mortgagee was con- 
cerned, a filing, although the recorder omitted the 
duty which the law imposed on him, to indorse and 
index it, and place it with the other like instruments 
in his office.? 

Contrary Doctrine.—There is authority that does 
not hold with the principal case as to what constitutes 
a sufiicient filing on the part of the mortgagee. It is 
claimed to be the duty of the party filing the instru- 
ment, as between him and a subsequent bona fide 
purchaser, to see that all of the prerequisites of the 
validity of the deed as to registration are fully 
complied with.? Thus, in lowa,a chattel mortgage 
was delivered to the recorder at 6:30 P. M., and was so 
indorsed by him, but not entered in the index until 
8:30 the next morning, and after an attachment had 
been levied upon the property. It was held that the 
attaching officer could not be charged with construct- 
ive notice, and that the attachment was paramount to 
the mortgage lien.4 This line of authority holds that 
the recording officer must fully comply with the 
statute in noting the time when the mortgage is re- 
ceived, and enter it in the index, before the mortgage 
will protect the mortgagee.5 And the time when a 
mortgage was received by the recording officer must 
be noted both in the book of record and on the mort- 
gage, in order that itshould be considered as recorded 
when left; but the record of the mortgage supersedes 
the necessity of noting in the book of record at the 
time when it was received.’ It is immaterial that the 
mortgage is marked “‘entered” instead of “‘received.’’8 

Failure to Keep a Book of Record.—It is held, how- 
ever, by some courts that the failure to keep a book of 
registration in which to make the entries as pre- 
scribed by statute, does not invalidate the mortgage 
as against a subsequent mortgagee, provided the prior 
mortgage had been duly filed for record; that such 
provision of the statute is directory and not manda- 
tory ;? because the filing of the mortgage and the in- 
dorsement thereon are the principal things to be done 
as affecting the validity of the mortgage and notice to 
all persons interested.0 But it was held in a tax case 
that the statutory provision as to making an index 
was mandatory, because it was an act, the omission of 


Chase v. Bennett, 58 N. C. 428; Bank v. Haggin, 1 Marsh. 
225; Beverly v. Ellis, 1 Rand. (Va.) 106; Dikeman v. 
Buckhafer, 1 Daly (N. Y.) 489; Gorham vy. Summers, 25 
Minn. 8&1. 

2 Appleton Mill Co. v. Warder (Minn.), 43 N. W. Rep. 
791. 3 
3 Frost v. Beekman, 1 Johns. Ch. (N. Y.) 288; Jennings 
v. Wood, 20 Ohio, 261; Barney v. McCarty, 15 Iowa, 510; 
Sawyer v. Rogers, 8 Vt. 172; Brothers v. Mundell, 60 Tex. 
240; Sawyer v. Crague, 10 Vt. 555; Scales v. Wilsey, 11 
Iowa, 266; Hibbard v. Zenor, 75 Iowa, 471. 

4 Hibbard v. Zenor, 75 Iowa, 471. 

5 Holmes v. Sprowl, 31 Me. 73. 

6 Handley v. Howe, 22 Me. 560. 

7 Head v. Goodwin, 37 Me, 181. 

§ Monaghan v. Longfellow, 81 Me. 298. 

9 Dikeman v. Puckhafer,1 Abb. Pr. (N. Y.) 32; Smith 
v. Waggoner, 50 Wis. 155. 

10 Dodge v. Potter, 18 Barb. (N. Y.) 193. Compare 
Handley v. Howe, 22 Me. 560. 





which may work injury to those affected by it, and 
therefore cannot be directory.! 

Withdrawal of Instrument from the Files.— The 
recording officer has no right to allow an instrument 
filed in his office to be taken away. But if he does, 
and it is returned, it is still notice to subsequent pur- 
chasers and creditors after its return.!? 

Removing Property to another State.—The court 
say in the principal case that the rule would hold good 
if the property had been removed to another State. 
This is the general rule, but it is not universal. In 
Michigan, if the mortgaged property is brought into 
its jurisdiction, the record of the mortgage in the 
other State is not notice to purchasers there.* 

D. H. PINGREY. 


1l Mayhew v. Davis, 4 McLean (U.S. C. C.), 213. 

12 Woodruff v. Phillips, 10 Mich. 500; Ward v. Watson, 
24 Neb. 592; Swift v. Hall, 23 Wis. 532; Wilson v. Leslie, 20 
Ohio, 161. 

18 Smith v. McLean, 24 Iowa, 322; Offut v. Flagg,10 N. 
H. 46; Feurt v. Rowell, 62 Mo. 524; Keenan v. Stimpson, 
32 Minn. 377; Kanaga v. Taylor, 7 Ohio St. 134, 70 Am. 
Dec. 62; Parr v. Brady, 37 N. J. L. 201; Cool v. Roche, 20 
Neb. 550; Martin v. Hill, 12 Barb. (N. Y.) 633; Barker v. 
Stacy, 20 Miss. 477; Ryan v. Clanton, 3 Strob. (8. Car.) 
413; Ferguson v. Clifford, 37 N. H. 87; Jones v. Taylor, 30 
Vt. 42; Norris v. Sowles, 57 Vt. 360. 

14 Boydson v. Goodrich, 49 Mich. 65. See Delop v. 
Windsor, 26 La. Ann. 185; Hughes v. Klingender, 14 La. 
Ann. 845; MacCabe v. Blymyre, 9 Phila. ( Pa.) 615. 








JETSAM AND FLOTSAM. 


Tue LAWYERS NEAR THE FIRE.—Mr. Isham rela- 
ted an anecdote connected with the early lawyers of 
the Maumee Valley. 

He stated that one cold night, John C. Spink, Judge 
Way, the late Chief Justice Waite, and a number of 
other lawyers of that day, who were attending court 
at Maumee, were at the hotel kept by Mr. Kingsbury, 
an uncle of Col. Henry D. Kingsbury, bailiff for the 
circuit court. They were sitting in a circle abouta 
large fire place, telling yarns and enjoying themselves 
hugely. 

A man rode up to the hotel on horseback, dis- 
mounted, stripped off his overcoat leggings, leather 
overshoes and was escorted before fairly warm, into 
dining-room for supper. 

After eating his supper the stranger, who had the 
appearance of being a well-to-do farmer, was invited 
into the sitting-room adjoining the bar room where 
the lawyers were seated about the fire. The man was 
cold, fairly chilled through from riding, but there was 
no move on the part of the lawyers to make room for 
him near the glowing logs in the fire-place, but they 
were otherwise quite cordial in their greeting and ev- 
idently thought to have a little sport at the expense 
of the stranger. 

One asked the man where he hailed from, “Chi- 
cago,” was his reply. Then another inquired as to the 
condition of the roads there. ‘*They are horrible,’ he 
said, and continuing, remarked that “the roads 
through the swamps between here and Chicago are the 
worst I ever saw—worse than h-ll. 

This last remark struck Judge Way as an opening 
for the fun to begin, so he turned towards the stranger 
and said: “‘My dear sir, you speak like one familiar 
with h-ll. How are things down there?” To this the 
stranger repled: ‘‘O, it is there just as itis everywhere 
else, the lawyers are always nearest the fire.” 

That circle opened at once and made room for the 
gbivering stranger.— Toledo Commercial. 








214 


THE CENTRAL LAW JOURNAL. 


No. 11 








A HusBAND AS A BOARDER.—Among the curiosi- 
ties of the law is the case of Van Dyke v. Van Dyke, 
Supreme Court of Pennsylvania, June 2, 1890, where 
a wife justified her desertion of her husband on the 
ground that he would not pay for his board. She had 
an income from boarders, and refused to let him eat 
at home unless he paid his board. The court observed: 
‘“‘The time has not come when the refusal of husband 
to become a boarder in his own home will entitle his 
wife to a divorce, or justify her abandonment of him.” 
This reminds us of the North Carolina case, where 
the court held that although a wife might maintain 
ejectment against her husband in respect to her farm, 
she could not eject him from her farmhouse.—Albany 
Law Journal. 


A SPECIMEN ENGLISH HEAD-NOTE.—A fine ex- 
ample of a head-note is the following, from the Law 
Times Reports: ‘The letters from the co-respondent 
to the respondent in the second of the suits, which 
formed the leading topic of comment by counsel in 
the case, are probably unique in their terms, con- 
sidering they were addressed by a young man of 
twenty-four to a lady of over forty, that lady being 
the wife of his uncle.”—Albany Law Journal. 








HUMORS OF THE LAW. 





“He tried to kill his victim, and altogether he is one 
of the most heartless and vindictive men in the city.’’ 

This was the gist of all the testimony. 

*‘And so young, too,’ remarked the judge. “What 
could have ever started you, prisoner, on such a ter- 
rible career of crime?”’ 

For a moment the man in the dock was shaken by 
some terrible emotion, but gradually his face regained 
its old relentless look. 

‘“‘Your Honor, I was once a prattling innocent boy, 
as harmless as the babe in the cradle; but one day 
my mother cut my hair; from that moment I lost all 
self-respect and became whatI am. To me the hair 
cut of the convict is respectable compared to that 
awful recollection.” 

And the judge no longer wondered at crime.—Phil- 
adelphia Times. 


Chief Justice Beasley, of New Jersey, who prides 
himself on the rural character of his dress and appear- 
ance, while on a recent visit to New York city was one 
afternoon standing on the steps of a prominent hotel 
when he was accosted by a perfect stranger, whom he 
at once sized up as a confidence operator. “It has 
been a long time since we met,” said the newcomer in 
an affable manner. “Yes,” said the chief justice, 
musingly, ‘“‘quite along time.”’ ‘‘Are you enjoying 
yourself as usual?” asked the man, evidently feeling 
for an opportunity to run in his little game. “Yes, as 
usual,” answered the chief justice with a sunny smile. 
*‘Still in the same old business, eh?’ “Yes; still in the 
same old business.”” ‘‘What business is it? It’s beenso 
long since I’ve seen you that I declare I’ve quite for- 
gotten.” The chief justice’s eyes sparkled merily as he 
replied with an assumption of innocence which would 
have done no discredit to a first-class actor: **Sending 
rogues to jail.” The confidence man stared at him, 
and then suddenly shot off down the sreet, while the 
chief justice looked after him with his usual innocence 
and benevolence.—New Jersey Law Journal. 
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1. ADMINISTRATION—Estate of Soldier.—A petition for 
letters of administration, by a person not related to 
deceased, recited that deceased was a transient per- 
son, and had no permanent domicile in Texas, that he 
was entitled to land from the government, and that 
there were no kindred of deceased known to petitioner. 
Letters were granted, and land of deceased was sold by 
order of the court. The inventory showed that the 
land was acquired under a bounty warrant issued to 
deceased’s estate for his faithful servicesin the army: 
Held that, since Pasch. Dig. Tex. art. 1398, prohibited 
administration on the estate of such a soldier unless 
the person applying was next of kin, or had authority 
from the heirs or next of kin, the administration was a 
nullity.— Templeton v. Falls Land § Cattle Co., Tex., 13 8. 
W. Rep. 962. 

2. ADMINISTRATION—Widow’s Allowance.—An order 
of the probdte court setting apart certain land of a de- 
cedent to his widow as an allowance in gross, free 
from all claims against the estate, does not give the 
widow the right to sell the interest of decedent’s chil- 
dren in such land.—Manney v. Allen, Tex., 13 8. W. Rep. 
989. 

3. APPEAL.—Parol evidence of an oral trust in letters 
patent cannot be assigned as error when admitted 
without objection.—Pool v. McGahan, Ind., 24 N, E. Rep. 
723. 

4. APPEAL — Attachment.—In an attachment pro- 
ceeding, in which a third opponent claims the owner- 
ship of a specific item of property, the value of such 
property is the test of jurisdiction in case of an appeal 
involving the contested claim of such opponent.— Wick- 
ham v. Nalty, La., 7 South. Rep. 609. 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS — Exemp- 
tions.—An insolvent who is guilty of fraud in regard to 
his assignment forfeits his right to exemptions out of 
the assigned estate.—Appeal of Murr, Penn., 19 Atl. Rep. 
1073. 

6. ASSIGNMENT FOR BENEFIT OF CREDITORS—Bond.— 
Under Sayles’ Tex. Civil St. art. 65/, which provides 
that the creditors of an insolvent may bring suit on 
the assigree’s bond, against him and his sureties, for 
any breach thereof, the statute of limitations begins to 
run in favor of the sureties from the time the assignee 
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breaks the condition of his bond, and not from the time 
that judgment is recovered against him therefor.— 
Kauffman v. Wolf, Tex., 138. W. Rep. 987. 

7. ASSIGNMENT FOR BENEFIT OF CREDITORS — Reser- 
vation.—A reservation of ‘“‘all legal exemptions” con- 
tained in an assignment for benefit of creditors renders 
it executory, and title will not pass as against an at- 
tachment until the debtor’s right of selection of exempt 
property has been exercised.—Myers v. Conway § Co., 
Ala., 7 South. Rep. 639. 

8. ASSIGNABLE INTEREST—Execution.—The equitable 
interest of defendant in execution In land after its sale 
under the execution, and his right to sue to set the sale 
aside, can be sold and conveyed by him,—Strickland v. 
Hardwicke, Tex., 138. W. Rep. 973. 

9. ATTACHMENT—Chattel Mortgages.—An attachment 
is good as against a prior mortgage which was not re- 
corded until after the attachment.—B v. Fr . 
Cal., 24 Pac. Rep. 169. 

10. ATTACHMENT — Affidavit. — Where the affidavit for 
an attachment alleges that defendant is indebted to 
plaintiff in a certain sum, but, though the petition 
shows that part of the debt was not due when the suit 
was brought, neither the petition nor affidavit states 
the amount due, and the amount to become due, the 
writ will be quashed, on motion.—Avery v Zander, Tex., 
13 8. W. Rep. 971. 

1l. ATTACHMENTS — Intervention. — In a _ contest 
between an attaching creditor of a firm and other 
creditors, who have intervened, the books of the firm 
are not competent evidence on behalf of the interven- 
ors.--Martin Brown Co. v. Perrill, Tex., 12 8. W. Rep. 
975. ° 

12, ATTACHMENT—Afiidavit.—An affidavit in attchment 
which does not state the grounds distinctly as in af- 
fiant’s knowledge is insufficient under Code Ga. 1882, § 
3297, providing that the petition of the creditor in at- 
tachment shall state distinctly the cause of complaint, 
and support the same by affidavit..—Meinhard v. Neill, 
Ga., 11S. E. Rep. 613. 

13. BanKs—Checks.—A bank is not liable to the holder 
of a check drawn upon it by a general depositor for its 
refusal to pay the check, though the bank has sufii- 
cient funds of the drawer wherewith to pay wittiacen il 
white v. Melczer, Ariz., 24.Pac. Rep. Rep. 184. 

14. BASTARDY—Action on Bond.—Where defendant in 
bastardy, after giving bond conditioned that he would 
appear and answer the complaint, not depart without 
leave, and abide the judgment of the court, absconds 
after entry of judgment against him without paying or 
replevying the judgment, a right of action at once ac- 
crues on the bond, without demand of performance or 
judgment of forfeiture.—Clark v. State, Ind., 24.N. E. 
Rep. 744. 

15, CARRIERS—Freight Charges—Extortion.—A shipper 
to whom arailway company falsely represented that 
the rate charged him was the through rate agreed upon 
by the connecting lines, cannot recover the difference 
between the rate agreed on by the companies and that 
charged him, on the ground that the false representa- 
tions and the payment of the higher rate constitute ex- 
tortion.—Arkansas ¢ L. Ry. Co.v. Smith, Ark.,13 8. W. 
Rep. 929. 

16. CARRIERS—Passengers.—A brakeman employed on 
a freight train in charge of a conductor has no implied 
authority to bind the company by a contract of pas- 
sage, and his permission to a person to ride does not 
make such person a passenger.—Candif v. Louisville, N. 
0. ¢& T. Ry. Co., La., 7 South. Rep. 601. 

17. CARRIERS—Passengers.—If a person, by his own 
solicitation or consent, is carried upon a vehicle or 
conveyance which is not used for the purpose of pas- 
senger carriage, there can be no presumption that he 
was a passenger, although the owner be a common 
carrier of passengers by other and different means of 
conveyance.—Snyder v. Natchez R. R. ¢ T. R. Co., La., 7 


South. Rep. 582. 
18. CARRIERS — Passenger. — In an action against a 








street-railroad company for forcibly ejecting a pas- 
senger from its car, where the defense is that the ejec- 
tion of plaintiff was done because he refused to pay his 
fare, and used profane and indecent language, it is 
proper to instruct the juryjthat, even if plaintiff did not 
pay his fare, defendant is liable if the conductor, 
instead of using no more force than was necessary, 
pushed him off the car while in motion, without any 
immediate warning, though such instruction says 
nothing about defendant’s right to eject a passenger 
for misconduct, where the latter point is covered by 
another instruction.—Chicago City Ry. Co. v. Pelletier, 
Ill., 24 N. E. Rep. 770. 

19. CARRIERS OF PASSENGERS—Assault.—A complaint 
alleging that the plaintiff, while riding on the defend- 
ant’s freight train by invitation and permission of the 
conductor in charge, was assaulted, and thrown under 
the wheels, by one of the servants of the defendant and 
thatthe other employees negligently refrained from 
interfering and protecting him from injury, but not 
averring facts which showed him to bea passenger, or 
from which he might infer a rightto ride on the train 
as such, and not showing that the scope and character 
of the service required to be performed by his assailant 
brought the assault within the line of his duty, does 
not state a cause of action.—Smith v. Louisville, E.G St. 
L. R. Co., Ind., 24 N. E. Rep. 754. 

20. CHATTEL MORTGAGES.—Where a lease provides 
that fixtures placed on the land by the lessee shall re- 
tain their character of personalty, and the lessee 
mortgages to a third person his interest in the lease, 
and in all fixtures then on the land, or to be placed 
there by him, and thereafter assigns his interest in the 
lease, the mortgage will in equity operate to create a 
lien on fixtures purchased and placed on the land by 
the mortgagor subsequent toits date, which may be 
enforced against such fixtures inthe hands of the as- 
signee, who took with notice of the mortgage.—ribs v. 
Alford, N. Y., 24N. E. Rep. 811. 

21. CONTEMPTS—Summary Punishment.—Under How. 
St. Mich. § 7234, subd. 1, providing that every court of 
record shall have power to punish, as for criminal con- 
tempt, persons guilty of disorderly, contemptous, or 
insolent behavior committed during its sitting, in its 
immediate view and presence, a circuit judge has no 
authority to summarily punish for contempt an at- 
torney who indorsed on the back of a check given in 
payment of a fine imposed for a previous contempt 
that it was illegal and unjust, which indorsement the 
judge subsequently saw.—In re Wood, Mich., 45 N. W. 
Rep. 1113. 

22. CONTRACT — Delivery. — The parties signed an 
instrument embodying the terms of a proposed com- 
mercial partnership for five years, with the under- 
standing that it should not operate as a present con- 
tract but should become such only upon the fulfillment 
of certain conditions, and forthat reason the instru- 
ment was retained by the scrivener who drafted it: 
Heid, that there was no delivery of the instrument, and 
hence no contract.—Hill v. Webb, Minn., 45 N. W. Rep. 
1133. 

23. CONTRACT—Novation.—Plaintiff, assignee for value 
of certain claims against C for work done and sup- 
plies furnished in the prosecution of a logging contract 
which C had taken from defendant,cannot maintain 
an action on such claims against defendant on a simple 
showing that, after such liabilities had been incurred 
by C defendant released C from the performance of 
the logging contract, and agreed with him to pay the 
claims sued on; there being no privity of contract be- 
tween plaintiff's assignors and defendant.—Zdwards v. 
Clement, Mich., 45 N. W. Rep. 1107. 

24. CONTRACT NOVATION.—Where a mortgagee in a 
chattel mortgage promised, in consideration of a sur- 
render and delivery to him of the mortgaged property 
by the mortgagor, to pay the amount due upona 
second mortgage to the holder thereof: Held a valid 
agreement, which might be enforced by such second 
mortgagee.— Pulliam v. Adamson, Minn., 45 N. W. Rep. 
1132. 
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25. CONTRACTS—Parol Evidence.—Where a building 
contract binds the contractor to erect dwellings in ac- 
cordance with drawings and specifications alleged in 
the contract to be annexed thereto, but no drawings or 
specifications are annexed, oral evidence is competent 
to show what specifications were actually agreed upon. 
—Haag v. Hillemeier, N. Y., 24 N. E. Rep. 807. 

26. CONTRACT—Reasonable Time.—Defendant agreed 
to put up a saw-mill on plaintiff's premises within 30 
days from the date of the contract, plaintiffs agreeing 
to build the foundation therefor, and to furnish a wood- 
working mechanic for their use. Plaintiffs failed to do 
their part, causing a delay of 30 days: Held, defendant 
was entitled to a reasonable time thereafter, in view of 
all the circumstances, and it was error to allow them 
only 30 days additional, and hold them liable for a daily 
rental after that time.—Dannat v. Fuller, N. Y., 24. N. E. 
Rep. 815. F 

27. ConTRACT — Special Damages.—In an action for 
breach of contract not to engage in the hotel business, 
no special damage being pleaded, evidence may be re- 
ceived that the defendant did business in a manner cal- 
culated to divert trade from the plaintiff, who had been 
making large profits, and that after the opening of the 
new hotel his customers began to leave him, and from 
that time he carried on his house at a loss.—Lashus v. 
Chamberlain, Utah, 24 Pac. Rep. 188. 

28, CORPORATION — Misuse of Franchise.—Members 
contributing to a charitable corporatiom organized to 
provide a home for the orphans and widows of confed- 
erate soldiers from Missouri, not being pecuniarily in- 
terested in nor trustees of the fund, cannot maintain an 
action against the corporation and its officers for non- 
user or mis-user of the franchise, and for a receiver to 
distribute the fund among the beneficiaries, the proper 
remedy being, under Rev. St. Mo., § 984, by quo warranto 
by the attorney-general or circuit attorney on the rela- 
tion of any person desiring to prosecute.— Tyree v. Bing- 
ham, Mo.,13 8. W. Rep. 952. 

29. CORPORATIONsS—Stockholders.—By How. Rev. St. 
Mich., ch. 123, under which mining corporations are or- 
ganized, itis provided by §§ 4110, 4112, that the stock- 
holders thereof shall be personally liable for all claims 
for labor performed, to enforce which a joint action 
may be brought in assumpsit against the corporation, 
and any or all of the stockholders; that such action 
shall be brought in the county where the mine is located, 
and that execution shall not be levied on the property 
of stockholders until it appears by the certificate of the 
clerk of the court, indorsed thereon, that the corporate 
property has been exhausted: Held, that a billin equity 
to enforce such liability will not lie against the stock- 
holders alone.—May v. Black, Wis., 45 N. W. Rep. 949. 

30. CORPORATIONS — Stock Assessment.—A court of 
equity, at the suit of creditors of an insolvent corpora- 
tion which has made an assignment, but which by stat- 
ute (Code Va. 1860, ch. 56, § 30) still exists as a corpora- 
tion for the purpose of collecting debts and enforcing 
its Mabilities, in which suit the corporation and the 
trustees are made parties defendant, may by its decree 
direct a stock assessment for the benefit of creditors, 
which will bind stockholders who are not individually 
parties to the suit.—Glenn v. Liggett, U. 8.8.C., 108. C. 
Rep. 867. 

31. CORPORATIONS—Stock—Subscription.—Subscribers 
for stock of an incorporated company, whose capital is 
fixed at a certain sum, whose shares are limited to a 
certain number, and whose charter provides that pay- 
ment shall be made as may be determined by the board 
of directors, cannot be compelled to pay until the 
whole capital has been subscribed for and the board 
has called for payment, unless it is shown that by their 
acts they have waived their rights in those regards.— 
Exposition Ry. ¢ Imp. Co.v. Canal St. E. Ry. Co., La.,7 
South. Rep. 627. 

82. CARRIERS—Transfer Companies—Baggage.—A pas- 
senger on a railroad train, having arrived at the point 
of destination, enters into a contract with a transfer 
company, for an agreed compensation, to procure his 





baggage from the railroad company’s depot, and haul 
it to his residence, and for that purpose surrenders his 
baggage checks: Held, that the transfer company is 
responsible to the passenger for the safe keeping and 
delivery of his baggage.—Da Ponte v. New Orleans Trans- 
Ser Co., La., 7 South. Rep. 608. 

33, CONVBYANCE—Undue Influence.—The validity of a 
conveyance is not affected by reason of having been 
obtained by undue influence and misrepresentations of 
a son, when the actnal purchaser thereof for valuable 
consideration neither participated therein nor had 
notice thereof.—Dent v. Long, Ala., 7 South. Rep. 640. 

34. COVENANT—Running with the Land.—A convey- 
ance of a railroad right of way recited as the considera- 
tion thereof the promise of the grantee to construct a 
fence on both sides of the track when completed: Held, 
in an action brought on the contract, by one who after- 
wards bought the land, against a subsequent purchaser 
of the railroad, its franchises, etc., that the undertaking 
was a covenant running with the land, and inseparable 
from the easement.—Midland R. Co. v. Fisher, Ind., 24 
N. E. Rep. 756. 

35. CRIMINAL EVIDENCE— Credibility of a Witness.— 
On trial for murder, where witnesses for the State in 
their chief examination disclose the fact that they were 
bawds at the time of the occurrence to which they are 
testifying, and defendant, on cross-examination, elicits 
and emphasizes the same fact, itis competent for the 
commonwealth, in support of their credibility, to intro- 
duce evidence that the women have since abandoned 
their evil ways, and are leading respectable lives.—Car- 
ter v. Commonwealth, Ky., 138. W. Rep. 921. 

36. CRIMINAL EVIDENCE—Rape.—In a prosecution for 
rape, where the State,to make out its case, must estab- 
lish that the female was under the age of consent, testi- 
mony that the defendant had intercourse with the 
prosecuting witness two days after she arrived at the 
age of consent is incompetent.—People v. Liter, Mich., 
45 N. W. Rep. 1108. 

87. CRIMINAL LAW—Assault with Intent to Rape.—The 
acts of a female child under 14 years of age can form no 
legal justificaiion to defendant for an assault upon her 
with intent to violate her person; nor is it necessary 
for the jury to find, in order to convict, that he intended 
to gratify his passion regardless of resistance.—People 
v. Goulette, Mich., 45 N. W. Rep. 1124. 

38. CRIMINAL LAW—Gaming—Landlord and Tenant.— 
Under Rev. St. Ind. 1881, § 2079, though the indictment 
charges that defendant rented a room to be used for 
gaming, evidence that gaming was carried on in the 
room, and that defendant knew, or had good reason to 
believe, after the renting, that his lessee suffered gam- 
ing in the’room, is admissible.— Voght v. State, Ind., 24N. 
E. Rep. 680. 

39. CRIMINAL LAW — Manslaughter.—Where the evi- 
dence shows that defendant, while sitting in a store 
door as the deceased and his brother passed by, rudely 
accosted them, and struck one of them, and that, upon 
being knocked down by the brother, he got up and fol- 
lowed them, and struck deceased a fatal blow, a con- 
viction for manslaughter will not be reversed as un- 
supported by the evidence.—Duncan v. People, Ill., 24 N. 
E. Rep. 765. 

40. CRIMINAL PRACTICE.—Where the record shows that 
the defendant was arraigned, and pleaded not guilty, 
before the jury was called to try him, the accuracy of 
the record in that respect cannot be questioned on writ 
of error, though the bill of exceptions states that the 
jury was sworn, and a witness called and sworn, before 
the plea was entered—Parkinson v. People, 111.,24 N. E. 
Rep. 772. 

41. CRIMINAL PRACTICE—Assault.—Under Code Iowa, 
§ 4298, providing that an indictment must be direct and 
certain as regards the offense charged, an indictment, 
under Code Iowa, § 3875, making it an offense for a per- 
son to “assault another with intent to inflict a great 
bodily injury,” which charges that defendant made the 
assault with a deadly weapon with intent “to strike and 
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bruise,” is insufficient, though it further charges that 
defendant did inflict great bodily injury, since an in- 
tent to strike and bruise may exist in a case of simple 
assault or assault and battery.—State v. Clark, Iowa, 45 
N. W. Rep. 910. 

42. CRIMINAL PRACTICE—Assault with Intent to Kill.— 
An indictment charging that the accused feloniously, 
and with malice aforethought, assaulted and shot ata 
person named therein, with a Winchester rifle loaded 
with powder and leaden bullets, with intent to kill and 
murder, sufficiently charges an assault, with a deadly 
weapon, with intent to kill, under Rev. St. Mo., § 1262.— 
State v. Elvins, Mo., 138. W. Rep. 937. 

43, CRIMINAL PRACTICE—Conduct of Jury.—At the trial 
ofa criminal action, after the evidence both for the 
State and the defendants had been given, the jury were 
permitted to separate, and gototheir homes. During 
this recess, it was reported to the court that one of the 
jurors was sick, and unable to attend. The determina- 
tion of the fact of sickness on the part of the absent 
juror must be by judicial methods, and these include 
the presence of the defendants while that fact was be- 
ing investigated, their right to produce witnesses, and 
of cross-examination, and it is errorin the trial court 
to proceed to investigate and determine the fact of 
sickness of the absent juror, and for that cause to dis- 
charge the juror from any further consideration of the 
case, in the absence of the defendants from the court- 
room, they being charged with a felony.—State v. Smith, 
Kan., 24 Pac. Rep. 84. 

44. CRIMINAL PRACTICE—Forgery.—An indictment for 
forgery, which states that the note alleged to be forged 
“has been destroyed, or is in the possession of one to 
the grand jury unknown,” is sufficient when the note is 
described and its substance set out.—State v. Callahan, 
Ind., 24 N. E. Rep. 782. 

45. CRIMINAL PRACTICE—Grand Jury.—Laws Wis. 1889, 
ch. 140, § 5, amending Rey. St. 1878, § 2545,so as to re- 
quire a grand jury to be summoned “at each term of 
the circuit court, unless the judge thereof shall make 
and file with the clerk, at least 15 days before the sit- 
ting of the court, an order in writing directing such 
jury not to be summoned,” does not apply to a term of 
court held less than 15 days after its enactment, anda 
conviction upon information at a term so held, wherein 
no such order had been made, was by due process of 
law, and will be sustained.— Bird v. State, Wis., 45N. W. 
Rep. 1126. 

46. CRIMINAL PRACTICE—Murder.—An indictment will 
not be quashed because it does not give the dimensions 
of a wound.—Aodge v. State, Fla., 7 South. Rep. 593. 

47. CRIMINAL PRACTICE — Negative Averments—Kid- 
napping.—Rev. St. Ind., § 1915, provides that “‘whoever 
kidnaps, or forcibly or fraudulently carries off or decoys 
from his place of residence, or arrests or imprisons any 
person with the intention of having such person carried 
away from his place of residence, unless it be in pursu- 
ance of the laws of this State, or of the United States, is 
guilty of kidnapping,’’ etc.: Held, that an indictment for 
kidnapping which fails to aver that the acts charged 
were not done in pursuance of the laws of the State, or 
the United States, charges no offense.—Seate v. Kimmer- 
ding, Ind., 24 N. E. Rep. 722. 

48. DEDICATION—Evidence.—A dedication of streets 
across a railroad by adverse user is not established 
where the public travel over the railroad was some- 
times by one path and sometimes by another, and the 
city had recognized the company’s right by stopping 
paving and grading at its line, and, when a bridge was 
built, requiring an elevation of the track across all the 
streets mentioned, had made no claim to streets at 
these points, and the travel over the track had been 
subject to interruption by cars left standing without 
regard to the public.— Commonwealth v. Philadelphia ¢ R. 
R. Co., Penn., 19 Atl. Rep. 1051. 

49. DEED—Acknowledgment.—A deed acknowledged 
by a subscribing witness, whose residence did not ap- 
pear from any part of the record or the officer’s certifi- 
<ate, as required by 3 Rev. St. N. Y., p. 2218, § 12, was re- 





corded without authority, and the record was improp- 
erly admitted as evidence to show title.—Irting v. 
Campbell, N. Y., 24 N. E. Rep. 821. 

50. DEEDS—Construction.—The granting clause of a 
deed of settlement by a husband on his wife gave her 
the fee, but the habendum provided that she should hold 
the land “during her continuing the widow of said W,” 
her husband, and at her decease “to him,the said W, 
his heirs and assigns:” Held, that the wife acquired an 
estate during widowhood, and after her death or mar- 
riage the land passed to the grantor’s son in fee.— Whit- 
by v. Duffy, Penn., 19 Atl. Rep. 1065. 

51. DEED—Estoppel.—Where the signature of a rail- 
road president, together with the corporate seal, was 
procured to a blank deed by false representations, and 
the deed was subsequently filled out by the grantee 
with description of lands not sold, the deed was void, 
and the mortgagee of the grantee, who took without 
notice, acquired no interest thereunder, and the com- 
pany was not estopped from proving the facts by the 
apparent regularity and validity of the deed,—Vaca 
Val. § C. L. R. Co. v. Mansfield, Cal., 24 Pac. Rep. 145. 

52. DEED—Quitclaim.—A wife having joined her hus- 
band in a deed of trust releasing her dower, and having 
taken after his death an assignment of the debt se- 
cured, her deed, made in consideration of its payment, 
releasing and quitclaiming the land to a vendee at a 
sale by the husband’s administrator, conveys all inter- 
ests pledged for the payment of the debt, including her 
dower.—Bray v. Conrad, Mo., 138. W. Rep. 957. 

53. DivoRrcE—Jprisdiction.—A divorce granted in an- 
other State from a marriage contracted in Pennsyl- 
vania, the domicile of the parties, at the suit of the 
husband, who deserts his wife and acquires another 
domicile, is not valid, and does nut affect her right to 
administer his estate.—Appeal of Zerfass, Penn., 19 Atl. 
Rep. 1056. 

54.-DOWER — Relinquishment. — A man executed a 
mortgage without joining his wife. He then gave a 
deed of trust on the same land, in which his wife joined 
and relinquished her dower right. The mortgagee fore- 
closed, and bought in the land for half of his debt. The 
grantee in the trust-deed sought to subject the dower 
interest relinquished in his conveyance to the pay- 
mentof his debt: Held, that the wife’s relinquishment 
of dower is not a conveyance of it, and is inoperative 
to convey any interest if the deed containing it fails.— 
Smith v. Howell, Ark., 138. W. Rep. 929. 

55. DowER—Assignment.—Under Rev. St. Ill. ch. 41, § 
35, which provides that commissioners appointed to as- 
sign dower if the land shall be susceptible of division, set 
off the dower by metes and bonds according to quality 
and quantity, the commissioners are not obliged, where 
there is no homestead, to consult the wishes of the 
dowress in making the allotment, or to give her land 
adjoining a highway.— Moore v. Dick, lll., 24 N. E. Rep. 
768. 

56. EJECTMENT.—In ejectment, evidence that plaintiff 
derives title from a grantor whose ancestor had ac- 
quired the fee by adverse possession established the 
ownership of the fee in plaintiff.—Mc Whorter v. Hetzel, 
Ind., 24 N. E. Rep. 743. 

57. EMINENT DOMAIN—Compensation.—The construc- 
tion along a city street, to a point five miles in the 
country, of a railroad whose cars are propelled by a 
dummy steam-engine, and whosetrains carry passen- 
gers only, and stop at all street crossings, is an. ad- 
ditional servitude upon the street, for which the 
owner of the ‘fee is entitled to compensation —Zast 
End. Ry. Co. v. Doyle, Tenn., 13 8. W. Rep. 936. 

68. EMINENT DOMAIN—Damages. — In condemnation 
proceedings for a railroad which runs through defend- 
ants’s farm, the jury, in estimating the damage to that 
part of the farm not taken for the right of way, may 
consider the danger that passing trains will cause fires 
and kill stock on the farm.—Chicago, P. ¢ St. L. Ry. Co. 
v. Aldrich, Ill., 24 N. E. Rep. 763. 

59, Equiry—Cancellation.—In a suit by the guardian 
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of an insane person to set aside a conveyance of land, 
when the complaint alleges that the grantee fraudu- 
lently took advantage ofthe insanity of the ward to 
procure the conveyance, and that he refused to recon- 
vey, it is not necessary to aver that a reconveyance 
was tendered the grantee to sign.—Peck v. Vinson, Ind., 
24 N. E. Rep. 726. 

60. FALSE IMPRISONMEN T— Evidence. —In an action 
for false imprisonment, to make out a prima facie case 
for plaintiff it is not enough to show that he was ar- 
rested on a complaint sworn out by defendant, and 
that imprisonment followed, where it appears that the 
imprisonment was the result of a regular trial had be- 
fore the justice of the peace who issued the warrant 
for the arrest, and that the chief damages to plaintiff 
arose out of such imprisonment. — Barker v. Anderson, 
Mich., 45N. W. Rep. 1108. 

61. FRAUDULENT CONVEYANCES — Title. — Where the 
title to land purchased by a judgment debtor is 
taken in the name of a third person, the judgment 
creditor may sue to transfer the title from such third 
person to the debtor, and subject the land to satisfy 
his judgment, though the judgment may not, for want 
of registration or otherwise, be a lien on the land.— 
Arbuckle Bros. Coffee Uo. v. Wenar, Tex., 138. W. Rep. 
963. ‘ 
62. GUARDIAN AND WARD—REMOVAL — Absence from 
State.—Where the tutor and the minors permanently 
leave the State and acquire a residence in another 
State the tutorship is ended.—Succession of Cass, La., 7 
South. Rep. 617. . 

63. GARNISHMENT—Judgment.— Where the garnishee 
and the plaintiff are both residents of the State, and 
process is personally served on the garnishee, who 
admits an indebtedness to the defendant, the fact that 
the latter is a non-resident, and is cited only by publi- 
cation, does not deprive the court of jurisdiction to 
render a judgment against the defendant that will bind 
the fund in the garnishee’s hands.— Berry v. Davis, Tex., 
13 8S. W. Rep. 978. 

64. GARNISHMENT—Justice’s Record.—In garnishment 
proceedings before a justice, the garnishee mgy show 
that a disclosure made by him, as taken down in the 
minutes of the justice and signed by the garnishee, was 
not the disclosure actually made; the minutes of the 
justice not importing absolute verity.—Sutherland v. 
Burrill, Mich., 45 N. W. Rep. 1122. 

65. HOMESTEAD.—Construction of Missouri homestead 
law as to procedure in making claim of exemption 
upon levy of execution upon the homestead.—Meyer v. 
Nickerson, Mo., 8. W. Rep. 904. 

66. HUSBAND AND WIFE — Life Insurance Policy. — A 
life insurance policy, in which a married woman is 

d as b ficiary, vests a complete title in her as 
separate paraphernal property, which cannot be 
pledged as security for the debts of her husband or of 
the community.—Putnam v. New York Life Ins. Co., La.,7 
South. Rep. 602. 

67. HUSBAND AND WIFE—Wife’s Debts.—Where the 
petition in assumpsit for goods sold and delivered to a 
married woman, for sale and usein amillinery stole 
conducted by her, avers that the husband promised to 
pay for them, evidence of such a promise by him, 
though it was not in writing is admissible. — Jones v. 
Worcher, Ky., 138. W. Rep. 911. 

68. InFaNCY—Disaffirmance of Deed.—When a minor 
conveys land, und, after attaining majority, brings an 
action of ejectment to recover it, itis not necessary to 
set outin the petition a disaffirmance of the convey- 
ance.—Craig v. Van Bebber, Mo., 138. W. Rep. 906. 

69. INJUNCTION—Damages.—In a suit upon a statutory 
injunction bond, only such expenses for counsel fees 
can be considered or included in the damages for a 
breach of the condition therein as are shown to have 
been necessarily incurred in procuring a dissolution of 
the injunction.—Lamb v. Shaw, Ninn., 45 N. W Rep. 
1134. 

70. INSURANCE—“‘Vacant or Unoccupied.”—A tenant 








moved out March 26th, after which one who had pre- 
viously engaged the house made some repairs, and 
kept two or three planes in the house, and on March 
30th put some hay in the stable, and buried some 
potatoes on the premises, intending to move in April 
Ist. A fire occurred March 38ist: Held, that an insurance 
policy, conditioned against the premises becoming 
“vacant or unoccupied,” was avoided.—Continental Ins. 
Co. v. Kyle, Ind., 24 N. E. Rep 727. 

71. INSURANCE. — A fire insurance policy issued to 
plaintiff described the property insured as “‘one two- 
story frame building and additions thereto, with 
shingle roof, occupied by assured as a dwelling.” A 
room which plaintiff called his “carriage house,” in 
which he kept carriages and horses, was under the 
same “shingle roof” as the rest of such building, and 
was separated from the wood shed, which connected 
with the kitchen, by a single partition of plain boards. 
This partition did not extend to the second story. 
Above the carriage house was a roomin which the 
hired man, who did general work about the house, slept 
and which was furnished the same as any bedroom in 
the house: Held, that the policy covered the carriage- 
house.—Hannan v. Williamsburgh City Fire Ins. Co., Mich., 
45 N. W. Rep. 1120. 

72. INSURANCE Waiver.—A fire insurance policy stipu - 
lated that the assured, within 30 days after loss, furnish 
complete proofs thereof, accompanied by a builder’s 
estimate of the value of the building: Held, that a 
general agent ofthe company having authority “to 
transact the business of insurance” within the State 
may, after a loss, bind the company.—Pheniz Ins. Co. v. 
Bowdre, Miss., 7 South. Rep. 596. 

73. INSURANCE—Conditions.—The mere dissolution of 
a partnership is not a change of the title to the part- 
nership property in violation of a condition in a policy 
of insurance thereon, that it shail be void if there is 
any change of title.—Roby v. American Cent. Ins. Co., 
N. Y., 24 N. E. Rep. 808. 

74. INTOXICATING LIQUORS — License. — Where the 
special findings show that an applicant for license had 
been previously engaged in the liquor business, that 
while so engaged he sold to habitual drunkards, and 
did not keep an orderly house, and that he was incapa- 
ble of keeping such a house, and was not a fit person 
to be intrusted with the sale of liquor, itis proper to re- 
fuse him a license.—Brunson v. Dunn, Ind., 24. N. E. Rep. 
749. 

75. JUDGMENT LIEN — Construction of Statute. — Act 
Feb. 28, 1887, provides that, when a certified copy of the 
record of a judgment or decree for the payment of 
money is filed and registered in the office of the pro- 
bate judge Of any county, such judgment or decree 
“shall be a lien upon all the property ofthe defendant 
in such county which is subject to levy and sale under 
execution; andsuch lien shall continue for 10 years 
from the date of such registration.” Held that, where 
a judgment creditor instiucted the clerk,the day after 
judgment was rendered, to withold execution until 
further order, and the same day filed and registered a 
certified record of the udgment the lien of the judg- 


ment was preserved paramount to that of a 
levy under a judgment obtained after such 
filing and registry. — Decatur Charcoal Chemicat 


Works v. Moses, Ala., 7 South. Rep. 637. ‘ 

76. JUDGMENT LIENS—Priority.—A docketed judgment 
takes precedence not only of an unrecorded deed by 
the judgment debtor in whom the title to real estate ap - 
pears of record, but of an equity against him, such, for 
intsance, as an equity to have a recorded deed reformed 
so as to include the real estate, of which the judgment 
creditor has no notice.— Wilcox v. Loominster Nat. Bank, 
Minn., 45 N. W. Rep. 1136. 

77.{ JUDGMENT — Res Adjudicata.—Recovery of judg- 
ment on a contract by the maker of a note to procure 
an indorser, in which damages were assessed, by con- 
sent, at the amount due on the note, is no bar to an ac- 
tion on the note.— Vanuzem v. Burr, Mass., 24 N. E. Rep. 
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78. LrgN—Chattel Mortgage.—A merchant who has 
made advances on wool, which he expects to buy, ac- 
quires no right thereto, before its delivery to him, as 
against a mortgagee of the owner,the wool being all 
the time in possession of a third party.—Frost v. Deutsch, 
Tex., 138. W. Rep. 981. 

79. LIMITATION OF ACTIONS—Assignments.—An assign- 
ment for the benefit of creditors does not suspend the 
running of the statute of limitations against a matured 
debt mentioned in the assignment during the time the 
estate remains in the hands of the assignee, since the 
assignment does not interrupt the creditor’s right of 
action, but the statute will run against such debt from 
the date of the assignment.—Meusebach v. Half, Tex., 13 
S. W. Rep. 979. 

80. LIMITATION OF ACTIONS—Fraud.—Under Gen. St. 
Ky., ch. 71, art. 3, § 6, providing that an action for relief 
against fraud or mistake must be commenced within 5 
years after the discovery thereof, and shall be barred 
in any event after 10 years from the time of making the 
fraudulent contract, an action to set aside a convey- 
ance as fraudulent, and to subject the property to the 
payment of a judgment against the grantor, will be 
barred after 5 years from the time when, by the exer- 
cise of reasonable diligence, he should have discovered 
the fraud.—Cavanaugh v. Britt, Ky., 135. W. Rep. 922. 

81. MANDAMUS.—Act of 1888, which authorizes man- 
damus proceedings to coerce specific performance of 
contractual obligations in certain cases is not uncon- 
stitutional. It is a general statute, remedial in char- 
acter only, divesting no vested right, and impairing no 
obligation of contract.— State v. New Orleans City ¢ L. R. 
Co., La., 7 South. Rep. 606. 

82. MASTER AND SERVANT—Independent Contractor.— 
A water-supply company, which lets a contract for the 
construction of its water- works to an independent con- 
tractor, and which reserves to itself no control over the 
manner in which the work shall be performed, except 
that it shall conform to a particular standard when 
completed, is not liable for an injury sustained, during 
the progress of the work, by a laborer employed by the 
contractor’s foreman. —Vincennes Water-supply Co. v. 
White, Ind., 24 N. E. Rep. 747. 

83. MUNICIPAL CORPORATION—Isnkeepers—License.— 
Mansf. Dig. Ark., § 758, conferring upon municipal cor- 
porations power “to regulate hotels and other houses 
of public entertainment,” does not render §§ 6416, 1859, 
requiring tavern-keepers to procure licenses from the 
county court, and making the omission to do so a mis- 
demeanor, punishable by a fine, inoperative in such 
cities, and ordinances in conflict therewith are void to 
the extent of their inconsistency.—State v. Sumpter, 
Ark., 13 8. W. Rep. 933. 

84. MUNICIPAL CORPORATION — Nuisance.—The ordi- 
nance adopted by the council of the city of New Orleans 
prohibiting smoking in the street-cars is constitutional 
and valid. There is much discretion left to a municipal 
corporation for determining what is a nuisance, and 
the exercise of this discretion will not be judicially in- 
terfered with unless the corporation has been mani- 
festly unreasonable and Oppressive, invaded private 
rights, and transcended the authority granted to it.— 
State v. Heidenhain, La., 7 South. Rep. 621. 

85. NATIONAL BANK—Jurisdiction of Courts.—By Rev. 
St. U. S., § 5198, providing that a national bank may be 
sued in any State or county court in the county in which 
it is located having jurisdiction of similar cases, and § 
5136, providing that such bank may be sued in any court 
of law and equity as a natural person, jurisdiction of 
an action on contract against a national bank is not 
prohibited to a State court of a county other than that 
in which it is situated.—Fresno Nat. Bank v. Superior 
Court, Cal., 24 Pac. Rep. 157. 

86. NEGLIGENCE—Stock Law.—Where defendant turns 
his cattle into a highway,and allows them to run at 
large in violation of statute, he is liable for damage 
done by the cattle while so at large by overturning 
plaintiff's sulky, though the cattle are not vicious.— 
Shihley v. Colclough, Mich., 45 N. W. Rep. 1106. 





87. NEW TRIAL—Newly-discovered Evidence.—In an 
action for slander in accusing plaintiff of unchastity, a 
new trial should not be granted defendant on the 
ground of newly-discovered evidence of an act of un- 
chastity committed by the plaintiff long after the slan- 
der was uttered.— Miller v. Cook, Ind., 24 N. E. Rep. 750. 

88. PARTNERSHIP—Pledge.—A negotiable note depos- 
ited with a bank by a partnership to secure a firm debt, 
under an agreement that “any excess of collaterals up- 
on this note shall be applicable to any other note or 
claim held by saidjbank against us, J. R. & 8. J. Blocker,’’ 
and signed “J. R. & 8. J. Blocker,” such being the firm 
name, cannot be held by the bank as security for a note 
executed by one of the partners as principal, and the 
other partner and others as sureties.—San Antonio Nat. 
Bank v. Blocker, Tex., 13 8. W. Rep. 961. 

89. PLEADING AND PROOF.—In an action for death by 
wrongful act, defendant cannot object that the petition 
does not authorize the submission to the jury of the 
question whether the engine which ran over deceased 
was so far distant when he stepped on the track that 
those in charge ought to have seen him, where it asked 
an instruction involving the same question,and both 
parties introduced evidence on that issue.—Hilz v. Mo. 
Pac. R. Co., Mo., 138. W. Rep. 946. 

90. PRaCTICE—Appearance.—A defendant cannot an- 
swer and make a full defense on the merits, without 
making a general appearance in spite of his special ap- 
pearance, and when he does so he invokes the judg- 
ment of the court and submits himself and his rights to 
its jurisdiction, and can no longer be heard to say that 
it had no jurisdiction.—Sealy v. California Lumber Co., 
Oreg., 24 Pac. Rep. 197. 

91. PRINCIPAL AND AGENT —Conversion.—Where an 
agent unlawfully disposes of the property of his prin- 
cipal, the accounts or statements made by the agent to 
his principal, in which the property figures as the prop- 
erty of the principal, are receivable in evidence as a 
part of the testimony to prove title to the property on 
the part of the owner.—Sagory v. Metropolitan Bank, La., 
7 South. Rep. 6383. 

92. PRINCIPAL AND AGENT.—The rule that an agent or 
trustee cannot bind his principal or cestui que trust by a 
contract which he makes on behalf of the principal or 
cestui que trust with himself applied.— Williams v. Journal 
Printing Co., Minn., 45 N. W. Rep. 1133. 

93. PRINCIPAL AND AGENT.— Where an agent purchases 
in his own name, with trust funds, the very property 
which his principal authorized him to purchase, the 
title is in the principal as soon as the purchase is made; 
and such title is not affected by the fact that the agent 
used the money furnished him for his own use, and 
purchased the property with money derived from other 
sources.— Edwards v. Dooley, N. Y., 24 N. E. Rep. 827. 

94. PRINCIPAL AND SURETY.—The sureties on a bond 
conditioned for the faithful performance of the princi- 
pal’s duties as book-keeper, “or, if he shall be ap- 
pointed to any other office, duty, or employment, he 
shall also faithfully perform” the duties of that posi- 
tion, are liable for his defalcation as cashier’s clerk, to 
which position he was promoted from book-keeper.— 
Fourth Nat. Bank of New York v. Spinney, N. Y., 24 N. E. 
Rep. 816. 

95. PRINCIPAL AND SURETY.—A surety’s liabilities on 
an administrator’s bond conditioned to faithfully ad- 
minister the estate, does not terminate with his death; 
and for subsequent defaults of the principal the sur- 
viving surety may enforce contribution by judgment 
against an heir who has inherited from the deceased 
surety property exceeding in value the amount to be 
contributed.— Hecht v. Scraggs, Ark., 13 8. W. Rep. 930. 

96. PROHIBITION — Res Judicata. — A deed was ad- 
judged a forgery and set aside in the supreme court. 
Subsequently the administrator of the estate of the 
granteein the deed brought an action at law against 
the attorney of the alleged grantor to recover damages 
for its mutilation by him: Held, that the issue was res 
adjudicata, and the law court had no jurisdiction to try 
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the case, and prohibition would lie. — Bates v. Alphena, 
Mich., 45 N. W. Rep. 1125. 

97. PUBLIC LAaND—Pre-emption. — Under Const. Tex. 
art. 7, § 6, providing that actual settlers on county 
school lands “shall be protected in the prior right of 
purchasing the same to the extent of their settlement, 
not to exceed 160 acres,’ a purchaser of such lands 
from a county, On which an actual settler is residing, 
who has not been afforded an opportuniiy to buy, 
takes it subject to the privilege of pre-emption by the 
settler, who, on tendering him, with reasonable 
promptness, the value of the land on which he has set- 
tled, estimated on the basis of the price paid the county 
for the whole tract, may demand a conveyance of 160 
acres, or less, at his election .—Perego v. White, Tex., 13 
S. W. Rep. 974. 

98. RAILROAD COMPANIES—Stock -killing Cases. — The 
negligence of defendant in failing to fence its railroad 
track, whereby stock goes upon the track and is killed 
by a passing train, is alone sufficient to warrant a re- 
covery from it for such loss.—7albot v. Minneapolis, St. 
P. § 8S. S. M. Ry. Co., Mich., 45 N. W. Rep. 11138. 

99. RECOGNIZANCE—Forfeiture. — The liability on a 
recognizance is fixed when the bail is first forfeited, 
though the recognizance may be respited from term 
to term, to allow the bail an oppurtunity to produce 
his principal.—Commonwealth v. Kneezel, Penn., 19 Atl. 
Rep. 1057. 

100. RECORD—NOTICE.—Possession by one having a 
record title to a life-estate, and an unrecorded deed of 
the remainder, is sufficient to put a subsequent mort<a- 
gee of the remainder upon an inquiry, and amounts to 
actual notice.— Toland v. Corey, Utah, 24 Pac. Rep. 190. 


101. REPLEVIN—Demand.— A judgment for the de- 
fendant in replevin, which purports to have been 
given because there was no demand before suit, is not 
conclusive as to the title.— Williams v. Lewis, Ind., 24. N. 
E. Rep. 733. 

192. SALE — DELIVERY. — Plaintiffs and defendant 
entered into an agreement whereby defendant sold to 
plaintiffs all logs cut and to be cut on certain land; de- 
fendant to cut them during the fall and spring, and to 
load them on cars at a certain side track, as ordered 
by plaint’ffs, and to furnish crew enough to load 40 or 
more cars a day if possible; the title to vest in 
plaintiffs as fast as loaded on cars. Defendant had the 
logs at the side track, ready to be loaded, on March 
15th, and from that time till May 10th had acrew ready 
to load them, and notified plaintiffs of this several times 
between those dates, and also notified them that the logs 
were in danger from fires. But plaintiffs neglected to fur- 
nish cars, and part of theflogs were burned on May 20th, 
without fault of defendant: Held, that it was plaintiff’s 
duty to furnish the cars and to furnish them within 
reasonable time,and that it was properly left to the jury 
to determine, under all the circumstances surrounding 
both parties, whether a reasonable time had elapsed.— 
Boyington v. Si y, Wis., 45 N. W. Rep. 998. 


108. SALE—Change of Pc jion.—In an action for the 
wrongful attachment and sale of plaintiff's wagon, to 
satisfy the debt of plaintiff’s vendor, her right to re- 
cover depends not only on a transfer to her, but on her 
“actual” possession at the time of the taking, under 
Civil Code Cal. § 3440, providing that a transfer of per- 
sonalty, unaccompanied by an immediate delivery, and 
followed by an actual and continued change of posses- 
sion, is couclusively presumed to be fraudulent, and 
therefore void, as against creditors of the vendor. 
—Bunting v. Saltz, Cal., 24 Pac. Rep. 167. 


104. SCHOOL LANDS—Forfeiture.—Rev. St. Ind. 1881, § 
4347, provides that, where the purchaser of school 
lands fails to make payment on his contract, his rights 
shall be forfeited, and the land shall revert to the State 
and be resold, and the residue of the proceeds, after 
deducting the amount due, with interest and penalties, 
shall be paid to him or his legal representatives: Held, 
that the forfeiture of the contract does not vest the 
title absolutely in the State, but merely authorizes it to 











make a sale.—McPheetery v. Wright, Ind., 24 N. E. Rep. 
734. 

105. TAXATION—Foreign Insurance Companies. — The 
power of taxation is derived from, and regulated by, 
the State constitution; and the legislature, in exercis- 
ing such power, is bound to conform to the constitu- 
tion.—Parker v. North Rritish ¢ M. Ins. Co., La.,7 South. 
Rep. 599. 

106. TELEGRAPH COMPANIES—Stipulation. —A_ stipu- 
lation by a telegraph company that it will not be liable 
for errors in an unrepeated message is valid, and a 
verdict and judgment whereby plaintiff recovered 
$25,000, for mistake in the transmission of such a mes 
sage, sent under such stipulation, were erroneously 
rendered.— Western Union Tel. Co.v. Hearn, Tex., 13 8. 
W. Rep. 970. 

107. TELEGRAPH COMPANIES—Delivery of Telegram.— 
A telegraph company which has received a message 
directed to one person in the care of another, and has 
tendered it to the personin whose care it was to be 
delivered, is under no obligation, on his refusing to 
receive the message, to find the adressee, and deliver 
it to him.— Western Union Tel. Co.v. Young, Tex., 13 8. 
W. Rep. 985. 

108. VENDOR AND VENDEE—Payment.—In the absence 
of an express ageement that the grantor of land under 
a verbal sale would accept as payment a claim which 
the grantee had against her husband for money loaned, 
the mere agreement that the husband would and 
should so pay it is not a payment of the purchase 
money.— Snowden v. Estelle, Tex., 138. W. Rep. 970. 

109. WATERS AND WATER-COURSES—Conveyance.—A 
sale of property with a front on acertain street, extend - 
ing beween certain lines to the river, without guaranty 
of measurement, conveys batture or alluvion rights as 
effectually as if the land had been sold fronting on the 
river between the same lines to the street line.— Meyers 
v. Mathis, La., 7 South. Rep. 605. 

110. WATERS AND WATER-COURSES — Accretions— 
Navigable Water.—The owner of land on the margin 
of a navigable stream, holding under a grant from the 
United States, does not take to the middle of the stream, 
but to the high-water mark, which is determined by 
the change in the vegetation and the character of the 
soil, and the beds of all navigable streams, though the 
tide does not ebb and flow in them, belong to the State. 
—St. Louis, I. M. G S. Ry. Co.v. Ramsey, Ark., 13 8. W. 
Rep. 931. 

11l. WATERS AND WATER-COURSES.—A railroad com- 
pany which diverts a stream of water from its natural 
channel and conducts it through a ditchto a point 
whence it overflows the land of another is liabie for the 
damage caused thereby.—Zast St. Louis, ¢ C. Ry. Co. v. 
Eisentrant, Iil., 24 N. E. Rep. 760. 

112. Wi1Lt—Trusts.—A will provided that a certain 
portion of the testator’s estate should be placed in the 
hands of a trustee, to hold the same for the testator’s 
son, and pav the interest yearly to such son, and be- 
queathed the principal after the death of such son to 
the son’s heirs: Held, that the trust was an active one, 
vesting title in the trustee during the life of the 
testator’s son.—Appeal of Grothe, Penn., 19 Atl. Rep. 
1058. 

113. WILL—Equitable Conversion.— A testatrix de- 
vised a certain share in her real estate to her grand- 
son, absolutely, when he should attain his majority, 
but to be held in trust for him by her executors during 
his minority. The will also gave the executors power 
to sell and dispose of all her estate, if they should find 
it necessary to do so in order to make a fair division of 
it among the devisees: Held, that such power did not, 
before it was executed, convert the real estate into 
personalty, so as to prevent the grandson, on reaching 
his majority, from bringing suit for its partition.— 
Sheridan v. Sheridan, Penn., 19 Atl. Rep. 1068. 
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